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CIVIL RIGHTS COMMISSION 


TUESDAY, MAY 21, 1963 


U. S. Senate, 
SUBCOMMITTEE ON CoNSTITUTIONAL RicHTs 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 


The subcommittee met, pursuant to notice, at 10:40 a.m., in room 
2228, New Senate Office Building, Senator Sam J. Ervin, Jr. (chair- 
man of the subcommittee) presiding. 

Present: Senators Ervin, Bayh, Keating, and Fong. 

Also present: William A. Creech, chief counsel and staff director ; 
and Bernard Waters, minority counsel. 

Senator Ervin. The subcommittee will come to order. 

Today the Subcommittee on Constitutional Rights begins several 
days of hearings on two bills, 8. 1117 and S. 1219, which would extend 
the life and expand the powers of the U.S. Commission on Civil 
Rights. 

The text of the bills, an analysis of each, prepared by the Library 
of Congress, and a comparison between the two, also prepared by the 
Library of Congress, will be printed at this point in the record. 

(S. 1117 and S. 1219, referred to, follow :) 


[S. 1117, 88th Cong., 1st sess. ]: 


A BILL To extend for four years the Commission on Civil Rights as an agency in the 
executive branch of the Government, to broaden the scope of the duties of the Com- 
rmaission, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the ‘“Commis- 
sion on Civil Rights Amendments Act of 1963”. 

Src. 2. Section 102 of the Civil Rights Act of 1957 (42 U.S.C. 1975a) is 
amended to read as follows: 


“RULES OF PROCEDURE OF THE COMMISSION, HEARINGS 


“Sec. 102. (a) The Chairman or one designated by him to act as Chairman 
at a hearing of the Commission shall announce in an opening statement the 
subject of the hearing. 

“(b) A copy of the Commission’s rules shall be made available to the witness 
before the Commission. 

*“(@) Witnesses at the hearings may be accompanied by their own counsel 
for the purpose of advising them concerning their constitutional rights. 

“(q) The Chairman or Acting Chairman may punish breaches of order and 
decorum and unprofessional ethics on the part of counsel, by censure and ex- 
clusion from the hearings. 

“(e) If the Commission determines that evidence or testimony at any hear- 
ing may tend to defame, degrade, or incriminate any person, it shall (1) receive 
such evidence or testimony or summary of such evidence or testimony in execu- 
tive session; and in the event the Commission determines that such evidence 
or testimony shall be given at a public session, then it shall (2) afford such 
person an opportunity voluntarily to appear as a witness ; and (3) receive and 
dispose of requests from such person to subpena additional witnesses. { 
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“(f) Except as provided in sections 102 and 105(f) of this Act, the Chairman 
shall receive and the Commission shall dispose of requests to subpena additional 
witesses. 

“(g) No evidence or testimony or summary of evidence or testimony taken 
in executive session may be released or used in public sessions without the con- 
sent of the Commission. Whoever releases or uses in public without the consent 
of the Commission such evidence or testimony taken in executive session shall 
be fined not more than $1,000, or imprisoned for not more than one year. 

“(h) In the discretion of the Commission, witnesses may submit brief and 
pertinent sworn statements in writing for inclusion in the record. The Com- 
mission is the sole judge of the pertinency of testimony and evidence adduced at 
its hearings. 

“(i) Upon payment of the cost thereof, a witness may obtain a transcript 
copy of his testimony given at a public session or, if given at an executive session, 
when authorized by the Commission. 

“(j) A witness attending any session of the Commission shall receive $6 for 
each day's attendance and for the time necessarily occupied in going to and 
returning from the same, and 10 cents per mile for going from and returning to 
his place of residence. Witnesses who attend at points so far removed from 
their respective residences as to prohibit return thereto from day to day shall 
be entitled to an additional allowance of $10 per day for expenses of subsistence, 
including the time necessarily occupied in going to and returning from the place 
of attendance. Mileage payments shall be tendered to the witness upon service 
of a subpena issued on behalf of the Commission or any subcommittee thereof. 

“(k) The Commission shall not issue any subpena for the attendance and 

of witnesses or for the production of written or other matter which 
would require the presence of the party subpenaed at a hearing to be held 
outside of the State wherein the witness is found or resides or is domiciled or 
transacts business, or has appointed an agent for receipt of service of process 
except that, in any event, the Commission may issue subpenas for the attendance 
and testimony of witnesses and the production of written or other matter at a 
hearing held within fifty miles of the place where the witness is found or resides 
or is domiciled or transacts business or has appointed an agent for receipt of 
service of process.” 

Sec. 3. Section 108(a) of the Civil Rights Act of 1957 (42 U.S.C. 1975b(a)) 
is amended to read as follows: 

“See. 108. (a) Each member of the Commission who is not otherwise in the 
service of the Government of the United States shall receive the sum of $75 
per day for each day spent in the work of the Commission, shall be paid actual 
travel expenses, and per diem in lieu of subsistence expenses when away from 
his usual place of residence, in accordance with section 5 of the Administrative 
Expenses Act of 1946, as amended (5 U.S.C. 73b-2).” 


subsistence expenses 
ORO Meee rene of the Travel Mxpente Act of 1900, as amended (5 
‘See. 5. Section 104 of the Civil Rights Act of 1957 (42 U.S.C. 1975) is amended 
to read as follows : - 
“DUTIFR OF THE COMMISSION 


bors (a) The Commission shall— 

“(1) investigate allegations in writing under oath firma that 

certain citizens of the United States are being deprived of thelr right 

cational cole tae he ted by reason of their color, race, retigion, 

national origin; w ting, under oath or affirma 

te atenaen whic ec btleforbalcthrebasedy OY Se 
* ormation concerning legal . 

stitnting a denial of equal protection of the laws under the Gometienion 
(3) appraise the laws and policies of the Federal Government with re- 

spect to equal protection of the laws under the Constitution, and 
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organizations or individuals, in respect to equal protection of the laws, in- 
cluding but not limited to the fields of voting, education, housing, employ- 
oe the use of public facilities, transportation, and the administration of 
ice. 
The Commission may, for such periods as it deems necessary, concentrate the 
performance of its duties on those specified in either paragraph (1), (2), (3), 
or (4) and may further concentrate the performance of its duties under any of 
such paragraphs on one or more aspects of the duties imposed therein. 

“(b) The Commission shall submit interim reports to the President and to 
the Congress at such times as either the Commission or the President shall 
deem desirable, and shall submit to the President and to the Congress a final 
and comprehensive report of its activities, findings, and recommendations not 
later than September 30, 1967. 

_“(c) Sixty days after the submission of its final report and recommenda- 
tions the Commission shall cease to exist.” 

; Sec. 6. (a) Section 105(a) of the Civil Rights Act of 1957 (42 U.S.C. 1975(a) ) 
is amended by striking out in the last sentence thereof “$50 per diem” and 
inserting in lieu thereof “$75 per diem.” ~ 

Sec. 7. Section 105(g) of the Civil Rights Act of 1957 (42 U.S.C. 1975d(g) ) 
is amended to read as follows: 

“(g) In case of contumacy or refusal to obey a subpena, any district court 
of the United States or the United States court of any territory or possession, 
or the District Court of the United States for the District of Columbia, within 
the jurisdiction of which the inquiry is carried on or within the jurisdiction 
of which said person guilty of contumacy or refusal to obey is found or resides 
or is domiciled or transacts business, or has appointed an agent for receipt of 
service of process, upon application by the Attorney General of the United States 
Shall have jurisdiction to issue to such person an order requiring such person 
to appear before the Commission or a subcommittee thereof, there to produce 
evidence if so ordered, or there to give testimony touching the matter under in- 
vestigation; and any failure to obey such order of the court may be punished 
by said court as a contempt thereof.” 

Src. 8. Section 105 of the Civil Rights Act of 1957 (42 U.S.C. 1975d) as 
amended by section 401 of the Civil Rights Act of 1960 (42 U.S.C. 1975d(h) ) is 
amended by adding a new subsection at the end to read as follows: 

“(j) The Commission shall have the power to make such rules and regulations 
as it deems necessary to carry out the purposes of this Act.” 


[S. 1219, 88th Cong., 1st sess. ]; 


A BILL To make the Commission on Civil Rights a permanent agency in the executive 
branch of the Government, to broaden the scope of the duties of the Commission, and 
for other purposes 
Be it enacted by the Senate and House of Representatives of the United States 

of America in Congress assembled, That this Act may be cited as the “Commis- 

sion on Civil Rights Amendments Act of 1963.” 

Src. 2. (a) Section 104(a) of the Civil Rights Act of 1957 (42 U.S.C. 1975) 
is amended by striking out the period at the end of paragraph (3) and inserting 
in lieu thereof “; and’; and by adding at the end thereof the following: 

“(4) serve as a national clearinghouse for information, and provide advice 
and technical assistance to Government agencies, communities, industries, 
organizations, or individuals, in respect to equal protection of the laws, in- 
cluding but not limited to the fields of voting, education, housing, employ- 
ment, the use of public facilities, transportation, and the administration of 
justice.” 4 

(b) Section 104(b) of such Act (42 U.S.C. 1975(c)) is amended to read as 
follows: 

“(b) The Commission shall, not later than January 31 of each year, submit 
a report to the President and the Congress setting forth its activities and findings 
during the preceding calendar year and its recommendations with respect thereto. 
The Commission may submit such other reports to the President and to the 
Congress at such times as the Commission and the President deem advisable.” 

(ec) Subsection (c) of section 104 of such Act (42 U.S.C. 1975(c)) is hereby 


repealed. 
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Sec. 3. Section 105 of the Civil Rights Act of 1957 (42 U.S.C. 1975d) as 
amended by section 401 of the Civil Rights Act of 1960 (42 U.S.C. 1975d(h)) is 
amended by adding a new subsection at the end to read as follows: 

“(i) The Commission shall have the power to make such rules and regulations 
as it deems necessary to carry out the purposes of this Act.” 


May 10, 1963. 


From: American Law Division, Library of Congress. 
Subject: Analysis of S. 1117 and S. 1219 (88th Cong., 1st sess.) and comparisons 
of them with each other and with existing law. 


S. 1219 
Section 1 
The act may be cited as the “Commission on Civil Rights Amendments Act of 
1963”. 
Nore.—This is identical with section 1 of S. 1117. 


Section 2(a) 

To the three existing duties of the Commission section 2(a) would add a 
fourth—that it shall serve as a national clearinghouse for information and 
provide advice and technical assistance to anyone with respect to equal protec- 
tion of the laws in any field, including but not limited to the fields of voting, 
education, housing, employment, the use of public facilities, transportation, and 
the administration of justice. 

Existing law, section 104(a) of the Civil Rights Act of 1957 (42 U.S.C. 
197Se(a)) assign to the Commission three duties: 

(1) to investigate written allegations of denial of the rights to vote by 
reason of color, race, religion, or national origin ; 

(2) to study and collect information concerning legal developments con- 
stituting a denial of equal protection of the laws under the Constitution ; 
and 

(3) to appraise the laws and policies of the Federal Government with 
respect to equal protection of the laws under the Constitution, 

Nore.—The language of the new duty assigned the Commission is identical 
with that in section 5 of S. 1117. S. 1117 however, gives the Commission discre- 
tion during any period to concentrate on the performance of any aspect of any 
one of the four duties assigned to It. 

Norr.—-The parenthetical reference to the code on page 1, line 6, of 8. 1219 
should read “42 U.S.C, 197%e(a)". 


Section 2 (b) and (ec) 


These subsections would have the effect of making the Commission a perma- 
nent agency by amending existing law (sec. 104b of the 1957 act as amended, 
42 U.S.C, §:1975e(b) (Supp. ILL, 1959-61)) to require the Commission to sub- 
mit annual reports not later than January 31 of each year and such other 
reperts as the Commission ond the President deem advisable instead of sub- 
mitting such interim reports as the Commission and the President deem ad- 
visable and a final report not later than September 30, 1968. They would also 
repeal section 104e of the 1957 act (42 U.S.C. § 1975e(c)) which provides that 
the Commission shall cease to exist 60 days after the submission of its final 


reports. 

Note 1.—S. 1117, instead of making the Commission a permanent agency, 
wonld simply extend the date for submitting its final report from September 
30, 1968, to September 30, 1967. 

Nore 2.—The code citation on page 2, line & should read: “42 T.S.C. 19THe(by”. 

Note 3.--The code citation on page 2, lines 17-18 should read: “42 U.S.C. 
TNT ley”. 
Rection 3 

This section would amend section 105 of the 1957 act, as emended (42 U.8.C. 
$1975(d)), which sets forth the housekeeping and miscellaneous powers of 
the Commission by adding a new subsection (i), giving the Commission the 
power to make such rules and regulations as it deems necessary to carry out 
the purposes of the act. 

Note.—Althongh existing law contains no specific provision em ering t 
Commission to make such roles and regulations, see Hannah : Caen 4 
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US. 420 (1960), upholding the validity of rules of procedure adopted by the 
Commission for the conduct of hearings on alleged Negro. voting deprivations. 


Spa obey 
Section 1. 


ee may be cited as the “Commission on Civil Rights Amendments Act 
(0) aha 
Note.—This is identical with section 1 of S. 1219. 


Section 2. 


This section reenacts section 102 of the Civil Rights Act of 1957, dealing 
with Rules of Procedure of the Commission and Hearings (42 U.S.C. § 1975a) 
but makes the following amendments: 

(a) Under existing law if the Commission determines that evidence or testi- 
mony at any hearing may tend to defame or incriminate any person the evidence 
or testimony must be received in executive session and the Commission must 
afford such person an opportunity voluntarily to appear as a witness. Section 
102(b) of this bill would require the Commission to afford such person an 
opportunity to appear voluntarily as a witness only “in the event the Comimis- 
sion determines that such [defaming or incriminating] evidence or testimony 
shall be given at a public session” (p. 2, lines 18-20.). 

(0) By adding the words “or summary of evidence or testimony” to section 
102(g) (42 U.S.C. §1975a(g)) (p. 3, lines 3-4) this bill would prohibit anyone 
from releasing any summary of evidence or testimony taken in executive session 
without the consent of the Commission. The prohibition in existing law applies 
only to evidence or testimony, not to summaries. 

(¢) By amending section 102(j) (42 U.S.C. § 1975a(j)) to increase the daily 
fee for witnesses from $4 to $6; their travel allowance from 8 cents to 10 cents 
a mile; and their addition allowance for overnight attendance from $10 to $12. 
The only changes made in eixsting law (42 U.S.C. §1975a(j)) are the numbers. 

(d@) Existing law (42 U.S.C. sec. 1975a(k)) prohibits the Commission from 
serving a subpena which would require the presence of the party subpenaed at a 
hearing to be held outside the State where a witness is found or resides or 
transacts business. Subsection (k) of section 102, by adding the words on page 
4, lines 13-20, would permit the issuance of subpenas for hearings to be held in 
a State where a witness is domiciled or has appointed an agent for receipt of 
process and would also permit service of subpenas for hearings to be held within 
fifty miles of the place where the witness is found or resides or is domiciled or 
transacts business or has appointed an agent for receipt of service of process 
even though the hearings may be outside the State. 


Section 3 

Existing law (42 U.S.C., sec. 1974(a)) establishes the pay of a Commissioner 
at $50 for each day spent on the work of the Commission, authorizes reimburse- 
ment for actual and necessary travel expenses and an allowance of $12 a day 
in lieu of actual expenses for subsistence when away from his usual place of 
residence. Section 3 of the bill would increase the compensation to $75 a day, 
authorize payment of actual travel expenses (eliminating the words “‘and neces- 
sary’ from existing law), and per diem in lieu of subsistence in accordance with 
section 5 of the Administrative Expenses Act of 1946 as amended (5 U.S.C., sec. 
73b-2, 836 (supp. ITI, 1959-61) ) which sets a maximum of $16 a day within the 
United States. 


Section 4 

Existing law (42 U.S.C., 1975(b)) provides that members of the Com- 
mission otherwise in the Government service shall receive no additional com- 
pensation but “shall be reimbursed for actual and necessary travel expenses and 
shall receive a per diem allowance of $12 in lieu of actual expenses for sub- 
sistence” when away from their usual places of residence. Section 4 of the 
bill would provide that such Commission members “shall be paid actual travel 
expenses and per diem in lieu of subsistence expenses” in accordance with the 
provisions of the Travel Expense Act of 1949, as amended (5 U.S.C., 44885-42) 
which is in effect an increase of per diem from $12 to $16. 


Section 5 

This section would make three changes in section 104 of the Civil Rights Act 
of 1957 (42 U.S.C., sec. 1975c) : 

(a) It would give the Commission a fourth duty; namely, to serve as a 
national clearinghouse and source of advice and technical assistance to anyone 
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with respect to equal protection of laws. This provision of section 5, on page 6, 
lines 10-16, is identical with the provisions of section 2(a) of S. 1219 on page 2, 
lines 1-7 of that bill. 

(b) It would give the Commission discretion to concentrate for such periods 
as it deems necessary on any aspect of any of the duties set forth in #2 
U.S.C. section 1975c(a). 

(ec) It would extend the date of the Commission's final report from September 
30, 1963, to September 30, 1967, but continue to provide that the Commission 
cease to exist 60 days after submission of its final report. : 

Nore. The code citation on page 5, line 18, should read “42 U.8.C. 1975e". 
Section 6 

Existing law (42 U.S.C., sec. 1975d(a)) authorizes the Commission to appoint 
consultants at rates not in excess of $50 per diem. This section would in- 
crease the maximum pay for consultants from $50 to $75 per diem. 

Note. The code citation on page 7, line 7, should read “42 U.S.C. 1975d (a)”. 
Section 7 

Existing law (42 U.S.C., sec. 1975d(g)), dealing with aid of courts in en- 
forcing Commission subpenas, confers jurisdiction on the court in the district 
where a contumacious witness “in found or resides or transacts business.” 


Section 8 


This section would make a change identical with that providing in section 3 
of 8. 1219. It would give the Commission the power to make such rules and 
regulations as it deems necessary to carry out the purposes of the act. The 
same comment is appropriate here. Although existing law contains no specific 
provision empowering the Commission to make such rules and regulation, see 
Hannah v. Larche, 363 U.S. 420 (1960) upholding the validity of rules of proce- 
dure, adopted by the Commission for the conduct of hearings on alleged Negro 


voting deprivations. 
Vincent A. Dorie, Legislative Attorney, 


Senator Ervin. The hearings have been scheduled with a view to in- 
suring that the widest e cross section of views is recei 
The general of the various States have been asked for 
their opinions concerning the necessity for and/or the desirability of 
the legislation before us. The responses will be included in the record 
of the hearings. The subcommittee has attem to schedule all 
who have requested to testify; these include Members of 
Government officials, representatives of organizations, and pri- 
vate individuals. In addition, the subcommittee invited the Attor- 
ney General of the United ie, ae ee ania, 6 hy Commas 
on 


sion on Civil Rights, to appear half of the Department of Justice 
and the Commission, 5 cpg 
At the outset, I would like to outline a few of the areas upon which 


the record should build. 

Long before the Commission published its recommendation con- 
cerning Mississippi a few weeks ago, it was my opinion that the Com- 
mission is neither desirable nor necessary; and even if it were the 
former, it most assuredly is not the latter since its functions only dupli- 
eate in part those of the Department of Justice. The Commission's 
recent unconstitutional recommendation points up not only its lack of 
understanding of our governmental processes but a total di rd of 
the Constitution its members have sworn to uphold. The Commis- 
sion’s ——. eget ee poy se Nae shocking example of its 
recommendations, which wi one 0 areas of its operati 
reviewed during than hearings. mahi 
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At one point in that report it was recommended— 


that the President explore the legal authority he possesses as Chief Executive 
‘to withhold Federal funds from the State of Mississippi, until the State of 
Mississippi demonstrates its compliance with the Constitution and the laws of 


‘the United States. 
I was gratified that the President promptly repudiated the report, 
saying he neither had nor wanted such power as that the Commission 
‘Suggested he use. The report also was repudiated by the Attorney 
General, by the distinguished majority leader of the Senate, and by a 
number of constitutional scholars, columnists, and newspapers. It is 
heartening for the country that so many of its leaders in this instance 
rose above the intense political pressure that invariably is exerted each 
time the Commission makes a recommendation. 
_ However, even though the recommendation is now properly dead, 
it is relevant for the purposes of these hearings because it reflects on 
the very character of the Commission itself. The most disturbing 
aspect of this essentially punitive proposal is its abundantly clear un- 
constitutionality. This recommendation is doubly disturbing be- 
cause it was proposed by a group whose alleged purpose is to defend, 
not destroy, the Constitution. 

The President was asked to annex conditions to legislation which 
Congress never intended. The President, of course, has no legisla- 
tive power at all; he therefore has no power to add terms to a grant 
which Congress has made. I do not think that even Congress could 
enact such a ridiculous restriction as that denying to 1 State out of 
50 the use of Federal funds; it would seem to me a denial of due 
process of law to the citizens of Mississippi. 

There is a further constitutional objection in that the President is 
asked to make a judicial determination of whether a State is deny- 
ing rights of certain citizens, without any hearing being offered the 
accused. As the Washington Post said editorially : 

The first (defect) is that it would seem to entail a bypassing of the courts by 
authorizing the President, or the Congress, to determine when a State’s con- 
duct violates the Constitution. This is essentially a judicial question. * * * 

If adopted, the Commission’s proposal would result in a thorough 
confusion of the balance of powers. 

Aside from the constitutional issues, the recommendation seems to 
me so unwise that it is almost beyond comprehension. It is not only 
those who are alleged to have violated the Constitution who would be 
punished; as the Raleigh News & Observer has noted, “This proposal 
to starve all in order to force some to obey the laws would hit every- 
body, ‘without distinction.’” Everybody would suffer—the white, 
the Negro, and the Indian. In the last paragraph of its report, the 
Commission states, in effect, that it does not wish to see the people of 
Mississippi suffer. However, if its proposal had been adopted, the 
only way it could avoid seeing the people suffer would be to turn its 
back. If agricultural surpluses were cut off to the State, it is not 
the white planter who would be hardest hit. If Federal aid for 
education in the impacted areas of Mississippi was eliminated, it is 
not the State officials whose education would suffer. The supposed 
sins of the guilty would be visited on the innocent, contrary to our 
principles that only wrongdoers are punished and then only after a 
hearing. The innocent would suffer greatest, and such action, un- 
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doubtedly, would foster an even greater breach between the Federal 
and State Governments, ‘ ‘ 

At a time when we are pouring billions of dollars into a multitude 
of distant countries for the purpose of elevating their economic and 
social standards and maintaining political stability, it is inconceivable 
to me that we would deny all Federal grants of funds, presumably for 
similar purposes, to one of our own States. ‘ ‘ 

Although its proposal relating to Mississippi may be its most spec- 
tacular, it is certainly not the only one which is unconstitutional or 
devoid of merit. : . 

In its 1961 report on education, the Commission stated that private 
school “tuition grants—by the States—threaten the quality of public— 
school—education, even its existence.” Yet, in the same report, the 
Commission recommended a reduction in Federal funds to public 
schools which are not completely integrated. I submit that this 
recommendation also threatens the quality and existence of public 
school education. In fact, if its Mississippi proposal were adopted, 
al] Federal funds for education in Mississippi would be cut off. In 
essence, the Commission is advocating that which it decries—destruc- 
tion of the quality and existence of the public schools. While it is 
cmanting some States for actions which it alleged would also 
threaten the quality and existence of public schools, it calls upon the 
Federal Government to do precisely that. The Commission would 
Visit the sins of the elders upon the children. To me, educational 
advances afford the best. hope for a solution of our problems. Toler- 
ance is born of knowledge, not ignorance, The Commission’s position 
is the ef untenable one that no schools are preferable to segregated 

In its 1961 report on voting, the Commission made recommendations 
which many law professors and the attorneys general of many States 
throughout the country rejected as violating the Constitution. If 
adopted, those proposals would abrogate State laws which the Supreme 
Court had spesiieally upheld for a century as being fair and valid. 
The mag have been introduced in Congress again this year: and 
I hope they fare no better than they did last year when neither House 
‘oor a single bill rrr ny pena Commission. 

t is not my intention to dwe any longer on the many mischie- 
vous recommendations the Commision has made and the Congtten 
in its wisdom has refused to accept. Suffice it to say that its proposals 
in no way justify continuation of the Commission. 

The Commianon’s annual appropriation is just under $1 million. 
At a time of huge budgetary deficits, I do not believe we can afford 
the luxury of the Commission’s duplicating the work of the Justice 
Department. Obviously, the Commission’s greatest efforts have been 
ded in investigating and ana zing the complaints of those who 
a deprivation of rights guaran by the Constitution and laws 
of the United States. However, the Department of Justice is cha 
not only with wpe, vom, Nome ae such complaints but ies 
prosecuting any violations found. I fail to see how continuation of 
the Commission can be justified by its interference in the legitimate 
—. aphiny gree agency of the Federal Government. 

‘or has the Commission even investigated or re e 

plaints it received in a responsible manner. Aiottied to Fig Coen. 
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mission, it has received 40 complaints from North Carolina since 
1957. Each of these was turned over to the Civil Rights Division of 
the Justice Department. In not one case did the Justice Department 
find grounds for prosecution, and the complaints were returned to 
the Commission. I have personal knowledge that several of the 
complaints were wholly without foundation. Nevertheless, the Com- 
mission reported and publicized the allegations as if they were proven 
fact. North Carolina officials were made to look as if they were 
illegally depriving people of the right to vote. Yet I have never 
heard the Commission publicize the true story. Maybe the Commis- 
sion is like the old justice of peace I once knew who would never 
hear but one side of a case because he was afraid he might get confused. 

Even if it were conceded that the Justice Department needs the 
help of the Commission in investigating complaints, the inept manner 
in which complaints to it have been handled warrants its expiration. 

However, these largely unsubstantiated complaints were in large 
part the basis of the Commission’s reports; and the reports in turn 
are the greatest, though a questionable, contribution of the Commission. 

In the 6 years of its existence, the Commission has turned out reports 
on employment, housing, voting, justice, equal protection, the Emanci- 
pation Proclamation, education in the South, education in the North, 
and education in general. I understand that publications on the 
Armed Forces and hospital segregation will appear shortly. Of 
course, this list does not include all the reports and abridgments of 
reports that the Commission has published or intends to publish; 
Dania it is sufficient to note here that the quantity far exceeds the 
quality. 

Not all of these reports are the work of the Commission itself. 
Even though it is charged by law with preparing and submitting 
interim reports, its two 1962 reports on education were prepared by 
private individuals who were paid approximately $15,000 by the 
Commission on ‘a contractual basis. This proves that the Commis- 
sion is not indispensable even for the dubious reports it distributes. 
Private individuals were hired in the past to conduct a particular 
study; and, if the need arises, they could perform this function again. 

The reports are presumably based on the legal research which the 
Commission is charged by law to conduct, as well as on complaints it 
receives. Nevertheless, instead of conducting the research itself, it 
paid $90,000 to the Library of Congress to compile the Federal and 
State statutes pertaining to equal protection of the laws. Here we 
have an example of an executive agency farming out its work to the 
legislative branch. The Commission is not even indispensable for the 
research it is supposed to do. 

However, even if we assume that all of the reports and all of the 
recommendations in those reports are exemplary, we face the inescap- 
able conclusion that the work of the Commission is now complete. 
It has studied and reported on every conceivable area even remotely 
related to civil rights. Now its work is done, and there is no reason 
to extend a life already too long. The Commission itself realized this 
when its staff director told a House Judiciary Subcommittee last week 
that another 2-year extension without an increase in power would not 
be merited. The request for an increase in authority in itself con- 
stitutes an admission that the Commission needs new Justification for 
its existence. 
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The Commission on Civil Rights was initially established_in 1957 
for a 2-year period for the purpose of soe.cye | a report to Congress 
and the President. Six years have come an 1@ and this sup- 

y See. body is still with us. Not only is it still with us 

it is growing by leaps and bounds. Its staff, which initially con- 

sisted of 38 employees, now numbers 73. Its appropriations are now 
just under $1 million. ; 

Yet today the Commission has the unmitigated audacity to return 
with the request that it be allowed 4 more years to complete what 
we were assured would be done in 2. It is time we discontinued this 
ever-growing body before its continuing expansion overwhelms us all. 

I spoke a moment ago about the fact that the request of the Com- 
mission for an increase in its authority constitutes an admission that 
it needs a new justification for its existence. 

And what authority is requested! That it be allowed to act as a 
“national clearinghouse” for civil rights information and that it be 
allowed to furnish technical assistance to government cies, in- 
dustries, organizations, and individuals. However, both of these 
functions are presently being performed, rightfully or not, by the 
Department of Justice The Department in justifying its appropri- 
ations for 1959 and 1962 made the following statements to the House 
Appropriations Committee : 

The Department will take on a program of liaison and consultation with 
law-enforcement agencies and other officials of the States in order to promote 
understanding of the problems and to place the State and Federal responsibilities 
in their proper perspective. 

* * * . . . . 

We have in mind the great importance of the collection of far greater in- 

formation—both factually, and legally, in the whole civil rights area. 
* * . . 


In the field of civil rights the Department's basic policy is to seek effective 
guarantees and action from local officials and civil leaders, voluntarily and 
a court action where investigation has disclosed evidence of civil rights 

Therefore, according to the Justice Department, it has been per- 
forming the very functions for 3 years which the Commission now 
requests authority to perform, The Assistant Attorney General for 
the Civil Rights Division has for the past month been giving technical 
assistance in Alabama to “government agencies, organizations and 
individuals.” 

The Commission's staff director stated recently that there is a need 
“for an agency able to give the kind of advice and assistance which 
will contribute to peaceful and permanent solutions to racial prob- 
lems.” Again, I it, that is what the Justice Department has been 
trying to do. In any event, in light of its controversial and divisive 
activities in the past, I hold out very little hope that the Commission 
| o. —_r, to = and 

would also increase the rulemaking power and subpena 
of the Commission. S, 1219 has no such pa Ln If by any pdr 
legislation pares the Commission is reported, I shall 
es 
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or other witnesses called by the Commission. Even though the testi- 
mony and charges may produce a Federal criminal offense, there is 
no right of confrontation. To me this constitutes a clear denial of 
due process. However, these rules were upheld by the Supreme Court 
over the constitutional objections of two dissenters, by the unfortunate 
decision in Hannah v. Larche (363 U.S. 420 (1960)). Therefore, it is 
up to Congress to see that the Commission observes constitutional 
guarantees in its future proceedings. However, it is most distressing 
to me that an agency, designated the Civil Rights Commission, is ob- 
livious to our most basic rights. 

S. 1219 would make the Commission a permanent agency; and thus 
the bill would adopt the pessimistic view that civil rights problems 
will be with us permanently. I personally continue to hope that 
through good will and intelligence racial problems will be solved on 
the local level where the individuals live; and this is the only place 
such problems can be effectively and truly solved. The liberties of 
a minority will not be made more secure by destroying the concept of 
orderly, constitutional government for all races and all generations. 

Senator Keating, do you have a statement ? 

Senator Krartne. Yes, I have a short statement, Mr. Chairman. 

Senator Ervin. Proceed. 


STATEMENT OF HON. KENNETH B. KEATING, A U.S. SENATOR FROM 
THE STATE OF NEW YORK 


Senator Kearrnc. The Commission on Civil Rights, which was 
created under the provisions of the Civil Rights Act of 1957, has been 
confronted by one obstacle after another. Uncertainty and oppor- 
tunities for harassment and obstruction arise during each of the pe- 
riodic requests that its life be continued. Certainly, it seems to me, 
the time has come to relieve the Commission of the burden of periodic 
renewal and to allow it to plan its activities and operations without 
wondering if there is any point in looking beyond September. It is 
for that reason that Senator Saltonstall, jomed by Senators Beall, 
Case, Cooper, Fong, Javits, Kuchel, Pearson, Scott, and myself in- 
troduced S. 1219. 

When I consider the difficulties that have confronted every attempt 
to extend the life of the Commission on Civil Rights, I wonder what 
those who claim we have moved too far in the field of civil rights 
have in mind. ; 

We created, many years ago, permanent agencies to prevent unfair 
trade practices and unfair labor practices. If any working man or 
woman has been discriminated against because of his union activities 
the full resources of the Federal Government are available for his pro- 
tection. This is as it should be. If any consumer has been deceived 
by fraudulent advertising the Federal Government does not, hesitate 
to appoint counsel, conduct a hearing, issue a cease-and-desist order 
and take the case all the way up to the Supreme Court, if necessary, 
and this is as it should be. But let someone suggest that there should 
be a permanent agency to study and recommend steps to protect the 
constitutional rights of Americans and howls of protest are heard. 
This is very definitely not as it should be. ial 

The chairman of this subcommittee and I and others have joined 
in legislation to provide a public defender for the defense of alleged 
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criminals. Is there less justification for a public defender for Ameri- 
cans who are charged with no crime and who seek only to enjoy the 
rights and privileges promised them in the Constitution ? 

The truth is that in no area of major national concern has the Fed- 
eral Government moved more hesitantly and more timidly than in the 
area of civil rights. Many of the same Congressmen who consider it 
their solemn duty to prop up the price of a bushel of corn, just don’t 
see that the Federal Government has any business getting mixed up 
in the question of civil rights. And on another level of interest, many 
who speak with such eloquence about America’s mission in the world, 
close their minds to the devastating impact of our racial troubles in 
the vast majority of places in the world where the white race is in the 
minority. 

These contrasts have always bewildered me, but I have never been 
more bewildered than by some reports that — for extending 
the Commission's life have been dimmed by the recent events in Bir- 
mingham. 0 

In my judgment, what has come to the surface in Birmingham 
makes indefinite extension of the life of the Commission imperative. 
We must demonstrate that the Federal Government has some aware- 
ness of its nsibilities to protect civil rights. Otherwise, impa- 
tience is bound to turn to outrage and demonstration could easily be 
transformed into riots. 

For those who wanted to see, this Commission has for several years 
been spotlighting the conditions which have finally been given such 
pe gsi in places like Birmingham; Oxford, Miss., and Albany, 


As a result of its reports no one can deny any longer that, in 
America, qualified citizens are denied that right to vote because of the 
color of their skin, that schoolchildren are excluded from certain pub- 
lie schools because of their race, that Negro Americans do not have 
equal employment opportunities and the same ability as whites to live 
and bring up their families in decent homes. As a result of its 
reports, we are compelled to admit that the Federal Government is 
a financial partner in practices designed to perpetuate segregation 
in hospitals, in public Prarie and even in the research programs 
of some of our universities, The Commission has aid bare the facts. 
Abolishing the Commission won't alter any of these facts, but givi 
the Commission an indefinite life may help us find the path of im- 
provement. 

A vote of confidence in the Commission will demonstrate that we 
are ready to face the facts, and hopefully, to do something about 
them. It will help demonstrate to our own citizens that t ey can 
look to their national representatives to assist them in their strivi 
for first-class citizenship. And it can help demonstrate to the whos 
world that while America has its problems it also has the will and 
determination to cope with them. 

While T endorse most of the recommendations of the Commission, 
agreement with the Commission’s recommendations is no more neces. 
sary for its extensions than is agreement with the decisions of the Na- 
tional Labor Relations Board necessary to justify its indefinite con- 
tinuance. Indeed, this is not even the appropriate occasion, it seems 
to me, for dealing in detail with the Commission’s recommenda - 
tions—although they certainly must be dealt with by this subcom- 
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mittee and the Congress, and the executive branch, for that matter— 
before much more precious time is lost. 

Let us concentrate our attention now on just one issue—do we 
want to continue learning about the problems of civil rights facing 
our country and do the best we can to solve them? If we do, as I 
believe we must, let us act quickly on this matter and give the Com- 
mission an early green light for continued progress. 

Thank you, Mr. Chairman. 

Senator Ervin. Senator Bayh? 

Senator Baru. I have astatement, Mr. Chairman. 

Senator Ervin. You may proceed. 


STATEMENT OF HON. BIRCH BAYH, A U.S. SENATOR FROM THE 
STATE OF INDIANA 


Senator Bayu. Mr. Chairman, Senator Keating, and members of 
the committee, I would like to make a very brief statement. 

Since its inception, following passage of the Civil Rights Act of 
1957, the U.S. Commission on Civil Rights has compiled an im- 
pressive list of contributions to the cause of genuine and universal 
equality of rights and opportunities in America. The enjoyment of 
basic human rights by every American has been too long delayed. 
One cannot help but wonder whether every American might not now 
be exercising these rights in peace and freedom if the Commission had 
begun its record of achievement one or two decades ago. 

Our Nation owes boundless gratitude to the distinguished citizens 
from every section of the country who have accepted appointments 
from Presidents Kisenhower and Kennedy to the Commission on Civil 
Rights. My own State of Indiana takes special pride in the service 
of the president of one of the great universities of our State and 
Nation—Father Theodore Hesburgh, of the University of Notre 
Dame. Under the inspiration of Father Hesburgh and his colleagues, 
the Commission has stimulated progress in civil rights along many 
fronts—in voting, housing, education, employment and in the adminis- 
tration of justice, to name but a few. r 

Today we begin consideration of the President’s proposal for a third 
extension in the life of this agency. His proposal is reasonable and 
just. I support it, while sharing in his optimism that we may soon 
solve our problems in this most fundamental of concerns. But, I 
will continue to support this effort for as long as it takes to provide 
human rights to every American. 

Unfortunately, we have not yet reached that millennium in the 
“equal protection of the laws” which would warrant dissolution of 
the Commission on Civil Rights. In the meantime, we must continue 
to avail ourselves of the fruits of its labors. And we must provide 
the staff of the Commission the incentives which will enable them to 
earry on with efforts which, all will admit, should not be necessary in 
America. p 

We, as Americans, cannot hide our shame that we have not yet 
accorded every citizen his moral and constitutional rights to the basic 
freedoms of our democracy. But we can take pride in the fact that 
the Commission on Civil Rights represents our determination to cor- 


rect the injustices of the past. 
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This job will be done. It must be done. I say let us not hesitate 
to extend the life of the Commission for as long as 1s necessary, and 
I repeat for as long as is necessary, to help us get the job done. We 
must not fail in our duty at this critical point in American history. 

Senator Erxvry. Senator Fong, do you have any statement you would 
like to make at this time ? : 

Senator Fone. Yes, I do have a statement, Mr. Chairman. 

Mr. Chairman, I would like to make a few remarks about both 
bills now pending before this subcommittee. 

The Civil Rights Commission is an independent Federal agency 
scheduled to go out of business on November 30, 1963. Its h has 
been extended twice before—in 1959 and again in 1961. S. 1219 
proposes to extend its life indefinitely. S. 1117 would provide a 4- 
year extension. 

Since its establishment by the Civil Rights Act of 1957, the Com- 
mission has done a topnotch job with great distinction. By imvesti- 
gating the problem areas, poe by issuing reports periodically, it has 
hel to create across the Nation a climate of understanding and 
m cat ae essential > progress . in = field. The ee teem 
spotlighted to the public not on @ great progress whi as 
eaatbes also the critical jena of civil rights which must yet be 
secured to all Americans. , 

Under the present law, the Commission has the power to investi- 
gate deprivations of the _ to vote, denials of equal protection of 
the laws, in education, employment, housing, and in the administra- 
tion of justice. These things the Commission has done, very effec- 
tively and diligently. It has issued reports and recommendations 
which have guided the Congress and the President in taking action 
to right the wrongs. 

Both bills give the Commission the additional power to serve as 
a clearinghouse for civil rights data. The Commission may offer its 
advice and technical assistance to anyone or any group wanting expert 
guidance; the Commission may then help to work out practical solu- 
tions in creating an atmosphere of understanding indispensable to 
peaceful and orderly progress, 

I am a cosponsor of both S. 1117 and 8. 1219. I red both 
bills because T believe that the underlying spirit of both measures is 
the same. I prefer, however, S. 1219, which extends the life of the 
Commission indefinitely. 

There are still many areas of unfinished business in civil rights, 
areas yet to be fully and adequately investigated. Because of this, 
Manresa are eee be ‘ 

an investigating and factfindin ; the Commission does 
&'Job that i mot dune by enty other Peliered « . For exam 
it was the Commission’s hearings on voting rights in 1958 that | 
to three things: the enactment of the Civil Rights Act of 1960 
Cc ; a bill which T have cosponsored with Senators Cooper an 
Dodd to protect the right of every American to vote; and a number 
of voting lawsuits initiated by ppt yong of Justice. 

value of the Commission’s does not lie only in legisla- 

tion and lawsuits. There is an absolute need for us to have a public 
agency continually throw the public spotlight on the unfinished job 
of insuring the civil rights of all Americans, 
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Even though the Commission is given an indefinite extension, Con- 
gress will not lose any control over it. The Commission will still 
be subject to a yearly review of its operations when it comes to Con- 
gress to ask for appropriations. And, of course, even under an 
indefinite extension, Congress could still stop the Commission’s op- 
erations at any time. 

_ The Federal Civil Rights Commission has repeatedly demonstrated 
its usefulness and effectiveness in diligently pursuing the areas of 
American life where there still exist practices inconsistent with the 
principles of democracy. It has established itself in our body politic 
as an expert agency, with the experience, capability, and competence 
to contribute significantly in securing our constitutional guarantees to 
all Americans, regardess of nationality, race, or religion. 

_ The Commission deserves a new and broadened charter to continue 
its very commendable work. 

Sen. Ervin. Thank you, Senator. Senator Long. 

Senator Lone. Mr. Chairman, I appreciate the opportunity to pre- 
sent a brief statement in support of S. 1117. 

My comments will be short because the need for this legislation is 
urgent. The case has been clearly presented and the time has come 
for action. Across the Nation roll the voices of American citizens 
demanding that the yoke of discrimination be lifted from their shoul- 
ders. Born with freedom in their hearts, Negro Americans are press- 
ing for the opportunity of full enjoyment of freedom. 

For a century, we as a nation have closed our eyes to the denial of 
equality imposed upon the Negro. We have turned our heads evi- 
dently hoping the problems created by discrimination would evaporate 
or go away. Apparently, we have hoped that the Negro would be 
satisfied with the second-class role assigned to him. 

True in 1957 and 1960, the Congress enacted civil rights legislation. 
Both acts dealt primarily with voting, but they have been ineffective 
even in this one area. It is still necessary to enact additional legisla- 
tion to secure to the Negro this most basic right of democracy. 

Anyone who honestly believes we can continue to avoid the issue 
of equality by the enactment of ineffective civil rights laws cannot be 
in touch with reality. When freedom burns bright in the hearts of 
men, only the physical force of tyranny can withhold freedom and 
even then not for long. If the Congress refuses to face the matter 
squarely and enact legislation which effectively implements the guar- 
antees of our Constitution for all Americans, we are in for real trouble. 
We can no longer continue not to be true to ourselves. 

The bill, S. 1117, is only a small beginning, but an essential part of 
the legislative steps that must be taken. The Civil Rights Commis- 
sion has added immeasurably to our knowledge of where we stand and 
what legislation would lead to solving the problems of discrimination, 
The Commission during the last 6 years has looked at the situation 
and called the play exactly as it saw it. Each of its recommendations 
has been a substantial contribution to the process of determining the 
actions which should be taken. The Congress should not bog down 
on this proposal but should enact S. 1117 immediately so it can get 
to work on passing the other proposals which are necessary to end 
discrimination. If we cannot make freedom work in the United States 


16 CIVIL RIGHTS COMMISSION 


with our long tradition of liberty, there can be little hope for the rest 
of mankind. & 
Sen. Ervry. Thank you, Senator. Will counsel please call the first 
witness. = ee 
Mr. Creecu. The first witness is Senator Philip Hart of Michigan. 


STATEMENT OF HON. PHILIP A. HART, A U.S. SENATOR FROM THE 
STATE OF MICHIGAN 


Senator Harr. Mr. Chairman and members of the committee, you 
have kindly permitted me to come and testify, and I welcome the 
opportunity. ; , 

It is no secret that I am here to speak in support of S. 1117, a bill 
that would extend the life of the Civil Rights Commission for 4 years, 
and to authorize additional duties for the Commission. _ f 

This bill is based on the recommendations contained in the Presi- 
dent’s message to the Congress on civil rights, and 30 of our colleagues 
joined me in introducing it. 

This bill reflects the recommendations of the President. Others 
will speak here, I know, of the excellent job of investigating and re- 
porting that the Commission has done under its original mandate 
since it was created, as the chairman of the subcommittee has 
described, in 1957. 

There are many areas where the Commission has been at work and, 
as a result of that work, there is before the Congress a comprehensive 
civil rights program. The greater part of it has not yet been enacted, 
but it Is no reflection on the excellent work of the Commission, 

In his civil rights message, the President urged that the life of the 
Commission be extended for at least 4 more years. 

Mr. Chairman, I think the point is that there are very practical 
administrative reasons why the life of the Commission call not be 
extended for less than this period. These reasons, I am sure, will be 
= detail by the staff of the Commission as they make your 


There will also be witnesses before this committee who will speak 
on the important work the Commission could do under its 
new mandate in acting as a clearinghouse for civil rights information, 
and in providing technical assistance to State and local governments, 
industry and unions. ; 

As we watch the quickening pace of the efforts by American Negroes 
to achieve their full civil rights, one realizes that now, as never before, 
we need sound, good information and communication of that informa- 
tion. We need it desperately. We need it especially at the local levels 
—_ civil rights problems exist, and where ultimately they must be 
solved. 

There are many lessons to be learned from Birmingham 
of them certainly is what happens in a community to the enna 
communication between the races fail, and what happens when a 

able —— . American va ap are frustrated to the breaking 

int in their effort to exercise the most basic ri itizenshi 
the right to vote and to assemble. Pee 2 

at a + = in Birmingham. It is clear that there is no 
moment when the Nation can again say, “Wait,” i 
Negro in his efforts to achieve his rights. oo en 
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Last Sunday the Washington Star quoted a Negro mother as she 
‘waited in the recorder’s court in Birmingham for her son’s case to be 
‘called. Her comment was: 

Anything worth having is worth fighting for. If I had done this 16 years ago 

maybe he wouldn’t have to do it today. 

As we look back on the events of recent months, we might say to 
‘the Negro mother that had the expanded functions suggested today 
for the Commission been given to it 5 years ago, critical tensions 
there and elsewhere might have been avoided. Had we had the vision 
to create the Civil Rights Commission 16 years ago, the course of 
history might have been substantially altered. 

_ Today I would like to direct my remarks to just one facet of the 
civil rights problem, and one which, I believe, illustrates the important 
role the Commission can play in the future with the additional powers 
suggested in S. 1117. 

The subcommittee chairman has already commented, with his usual 
care and in language that reflects the depth of his convictions, about 
that section of the Commission’s report dealing with the withholding 
of funds furnished Mississippi. 

I think in many quarters that section of the report has been mis- 
interpreted and, perhaps, distorted. I would like to quote just briefly 
one portion, one pertinent portion, of the report. It reads this way: 

We urgently request that the Congress and the President consider seriously 
whether legislation is appropriate and desirable to assure that Federal funds 
contributed by citizens of all States not be made available to any State which 
continues to refuse to abide by the Constitution and laws of the United States. 

No Member of Congress has been free from trouble and doubt, I 
am sure in the years that preceded 1963, as to the most responsible way 
of facing up to the problem that the Civil Rights Commission very 
dramatically described to us in its report on Mississippi. 

As the subcommittee chairman said, education is an essential key 
to changing regional attitudes, eliminating prejudice. 

The argument goes that if the funds are shut off by executive action 
or by legislative amendment to an education bill, which thereby fails 
of passage, in either event the schools will be either closed or operating 
at a lower level of excellence than otherwise would obtain and, there- 
fore, don’t shut off the money, therefore don’t support what has come 
to be known as the Powell amendment. 

The argument goes further: Is there any principle with such 
priority that you would deny an opportunity to raise the educational 
excellence for anybody in America ? 

What we have here, I am sure, is a number of principles that call 
for judgment and application. 

Each of us in our own conscience has to determine which of these 
principles has highest priority, and in my book the proposition that 
you do not longer use the money that is contributed by every American 
to support institutions and programs the admission to which is denied 
some of those Americans is the principle of highest priority. 

In any event, I was struck by the subcommittee chairman’s com- 
ment that this would visit the sins of the fathers on the children. To 
be suggested equally is that the sins of the fathers already are visited 
upon the children so long as there is segregated schooling or any other 
discriminatory use of public facilities. 
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In any event, with respect to this recommendation of the Com- 
mittee, the President, as ened by his Executive order sree 
the President’s Committee on Equal Employment Opportunity, L 
Executive order on discrimination in housing, continues to recognize 
the urgency of removing all discrimination from Federal programs. 

The time is now when the greatest skil] must be applied by both the 
Congress and the executive branch to insure our dual objectives, 
getting the educational] levels raised, making broader the availability 
of hospital services, improving all of these services, and doing so in 
a nondiscriminatory manner. ; ; 

This recommendation af cea amg I think, is ype seal 
dramatic at all. It is just the expression of a common sense « : 

For a number of years we in the Congress have taken a piecemeal 
approach to the problem, and to make a considerable understatement, 
it has not been noticeably su ; . 

Now, the Commission, to its credit, as Senator Bayh has said, has 
placed the problem right in front of us. Shall the Federal Govern- 
ment through grants and loans of its funds continue to support pat- 
terns of racial discrimination throughout this country? ; 

As I have indicated, in my book, the answer is clear, and we in, 
as Senator Bayh has underscored, owe a debt of tude to the - 
mission for putting the issue before us in unmistakable terms. : 

As the subcommittee chairman indicated, it is my understanding 
that the Commission now has underway several investigations bear 
on this question, and the reports are scheduled to be issued later this 
year. ere will be a report on minority access to federally assisted 
training programs under the National Defense Education Act, the 
Manpower Development and Training Act, and the Area Redevelop- 
ment Act. The report on equal opportunity in the Armed Forces, 
the third report, will focus on the access o minority groupe to fa- 
cilities and medical care provided by the Hill-Burton Act and pro- 
gram. These findings, I think, would be invaluable. 

Recently, I have written to a number of the heads of executive 
departments and agencies inquiring as to whether or not they con- 
sider they now have sufficient authority to withhold Federal funds 
from grant, loan, and contract programs which they administer if it 
was found that such programs are operated or applied in a discrimi- 
natory manner, 

If it is thought that such authority does not now exist, then Con- 
gress clearly will have the responsibility, as I see it, to provide the 
oo . edeca? 

course, there are man eral agencies and programs which 
now have a nondiscriminatory policy. This is the beginning, not 
the end. Here the problem lies in the difficulties encountered in im- 
plementing the policy, applying it. 

Under its present grant of authority, the Civil Rights Commission 
has only very limited means of roviding assistance to Federal agencies 
on the administration and staff of civil rights programs, 

Under the new authority orien in 8. 1117, the Commission would 
be authorized, as a major responsibility, to consult with and make 
recommendations to Federal agencies regarding the means for imple- 
menting nondiscrimination policies, including techniques of adminis- 
tration, enforcement, review and evaluation, and the orientation and 
training of existing personnel of the agencies to administer the policy, 
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It seems to me that our objective in authorizing these new functions 
should be affirmatively to provide the skills and adjustments that will 
obviate the possibility that any Federal funds will have to be sus- 
pended because of the violation of constitutional guarantees. 

As the subcommittee chairman rightly describes it, he says that is 
punitive. He said that punitive action is certainly the least desirable 
course for the Congress, the executive branch to have to follow. It 
is far better if we provide tools and programs by means of which this 
can be avoided. 

Mr. Chairman, I would ask leave to submit, when I complete it, 
for the record, & memorandum on extension of the U.S. Commission 
‘on Civil Rights, and this, I would attempt to provide as a review 
of the present functions and operations of the commission, and make 
‘suggestions as to how the expanded authority recommended in the 
-President’s message might be put into operation, and the justification 
for an extension of its life. 

_I would also, in closing, Mr. Chairman, be remiss if I did not in- 
‘dicate the sincere view held by many of the sponsors of S. 1117, which 
has bipartisan sponsorship and, as I say, numbers 30 of us. This 
bill is only one part of a long overdue legislative program. Many 

of us are sponsors of legislative proposals to strengthen and extend 
existing programs and policies in the field of voting, employment, 
education, and to grant to the Attorney General broad authority to 
seek relief on behalf of citizens whose basic civil rights are violated. 

To the extent that these bills are before this subcommittee, we will 
respectfully suggest that the subcommittee, after considering the Civil 
Rights Commission bills, move on to these other areas during the pres- 
ent session of the Congress. 


MEMORANDUM BY SENATOR PHILIP A. HART ON EXTENSION OF THE 
U.S. CoMMISSION ON CiIviL RIGHTS 


In his civil rights message of February 28, 1963, President Kennedy asked 
that the U.S. Commission on Civil Rights be extended for a period of 4 years. 
He also proposed that its duties be expanded so that it could serve as a clear- 
inghouse for civil rights information and provide technical assistance to Goy- 
ernment agencies, communities, industries, organizations and individuals in 
respect to equal protection of the laws. The administration’s proposal in the 
Senate is S. 1117 and it was introduced in the House as H.R. 5456. 

Following is background information concerning the proposed legislation: 


I. PRESENT FUNCTIONS OF THE COMMISSION 


The Civil Rights Act of 1957 established the Commission on Civil Rights as 
a bipartisan agency to investigate civil rights problems and report to the 
President and Congress with recommendations for corrective action. 

Specifically the Commission is directly by law to— 

Investigate formal allegations that citizens are being deprived of their 
right to vote and have that vote counted by reason of their color, race, 
religion, or national origin ; 

Study and collect information concerning legal developments which consti- 
tute a denial of equal protection of the laws under the Constitution ; 

Prepare and submit interim reports to the President and Congress and a 
final and comprehensive report of its activities at the time of its scheduled 
expiration. 

Originally the Commission was established for a 2-year period and received 
successive 2-year extensions in 1959 and 1961. The present expiration date is 
November 380, 1963. 
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The six Commissioners presently serving by appointment of the President, with 
the advice and consent of the Senate, are: 
, Dr. John A. Hannah, Chairman, president, Michigan State University. 
Robert G. Storey, Vice Chairman, president, Southwestern Legal Founda- 


nen N. Griswold, dean, Harvard University Law School. 
Erwin N. 
Rev. Theodore M. Hesburgh, C.S.C., president, Notre Dame University. 
Robert 8. Rankin, Department of Political Science, Duke University. 
Spottswood W. Robinson III, dean, Howard University Law School. 

The day-to-day operations of the Commission are under the direction of the 
staff director, Ber] I. Bernhard, also a Presidential appointee. The staff con- 
sists of 72 employees. For fiscal year 1963 the Commission has received an ap- 
propriation of $950,000. 

The Commission was given the power to hold hearings, and to compel the 
production of documents and the attendance of witnesses, in order to assist it in 
its factfinding functions. Major voting hearings were held in Alabama in 1958 
and in New Orleans in 1961. Hearings on the status of equal protection of the 
laws have also been held in all areas of the country including New York, Chicago, 
Cleveland, Detroit, Atlanta, San Francisco, Los Angeles, Phoenix, Memphis, 
Newark, and Indianapolis. 

The State advisory committees authorized by law consist of 487 citizens of 
standing in each of the 50 States and the District of Columbia. These commit- 
tees gather information through surveys, public meetings, and conferences with 
Government officials and their reports to the Commission form a part of the 
basis for the Commission's reports. 

Annual conferences of educators have been held by the Commission since 1959 
to collect information concerning the problems of transition from segregated to 
desegregated public school systems. It has also held periodic conferences of 
housing experts to gather data concerning equal protection in this area. 


Commission reports 

In 1959 the Commission issued a final report containing findings, conclusions, 
and recommendations in the fields of voting, housing, and education. 

In 1961 the Commission published an interim report on problems of equal 
protection in higher education. 

The 1961 final report included reports on recent developments in voting, hous- 
ing, and education, concentrating particularly on areas not previously studied 
(e.g., the role of federally regulated and assisted financial institutions in housing 
discrimination). It also included reports on the administration of justice (the 
effectiveness of Federal laws protecting against private violence, police brutality, 
and racial exclusion from juries), employment (the role of the Federal Govern- 
ment in providing equal opportunity in government employment and in jobs 
created by Federal contracts and assistance), and a preliminary study of the 
civil rights problems of Indians. 

The Commission has issued a number of interim reports since its extension 
in 1961 such as that concerning housing discrimination in the District of Co- 
lumbia, A report on civil rights progress during the past 100 years, undertaken 
at the request of the President in connection with the centennial of the issuance 
of the Emancipation Proclamation, was also made. There have been reports on 
the status of school desegregation in four southern communities and in four 
communities in the North and West, a report on the status of equal protection 
in Mississippi, and several special reports of the State advisory committees, 


Many of the recommendations made by the Commission in { repo ha 
been acted upon by the President, the executive agencies, and een” a 
The President's Executive order requiring equal opportunity in federally as- 


The Commission also receives complaints concerning the denials of r 
reasons of race and, where appropriate, brings them to the attention eYeaen 
agencies which have remedial powers. In a number of cases pension rights 
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ie bonalits have been restored to Negro citizens after complaints were brought 
© the attention of the appropriate Federal agencies and investigated. 


Il. REASONS FOR THE CLEARINGHOUSE AND TECHNICAL ASSISTANCE FUNCTIONS 


| Seite: rights message to Congress, the President, after summarizing the 
0 S past performance and present functions, said: 
| eget are, of course, many areas of denials of rights yet to be fully investi- 
d. ut the Commission 1S DOW in a position to provide even more useful 
»Service to the Nation.” 
: The President’s message went on to describe the functions which the Commis- 
‘Sion could perform: 
VAS more communities evidence a willingness to face frankly their problems 
of racial discrimination, there is an increasing need for expert guidance and 
assistance in devising workable programs for civil rights progress. Agencies of 
State and local government, industry, labor, and community organizations, when 
faced with problems of segregation and racial tensions, all can benefit from 
information about how these problems have been solved in the past. The op- 
portunity to seek an experienced and sympathetic forum on a voluntary basis 
can often open channels of communication between contending parties and help 
bring about conditions necessary for orderly progress. And the use of public 
hearings—to contribute to public knowledge of the requirements of the Constitu- 
tion and national policy—can create in these communities the atmosphere of 
understanding which is indispensable to peaceful and permanent solutions to 
racial problems.” 

At present the Commission provides information and assistance to government 
agencies, individuals and organizations on a very limited scale. But these 
efforts are subordinated to the reporting and factfinding function of the Com- 
mission which is mandated by law. At present, the Commission has only one 
full-time information officer, only two staff members, who devote a large portion 
of their time to the needs of Federal agencies, and a research staff which can 
devote only a small portion of its time to requests for information and as- 
sistance. 

Based upon current and recent requests for information and assistance, passage 
of the proposed legislation might result in the following Commission activities: 

Clearinghouse.—(a) The development of general educational material for use 
by students, civie organizations, and others who have basic questions about the 
Constitution, laws, and policies of the United States with respect to civil rights; 
(6b) the development of material for Government agencies, organizations, and 
individuals who have specific civil rights responsibilities; (c) the development 
of material needed to answer specific requests for information, e.g., a school 
board’s request for information about the details of desegregation plans adopted 
by other jurisdictions and an assessment of how they worked out in practice; and 
(d) the development of an adequate library containing books, periodicals, audio- 
visual materials and guides to finding additional materials on civil rights prob- 
lems. 

Technical assistance.—(a) Consultative services and assistance to State and 
local governments, e.g., assistance to a Governor’s staff in preparing a State fair 
practices code, consultation with a local school board on desegregation plans, 
school assignment procedures; (0) consultative services and assistance to in- 
dustry and unions, e.g., assistance to employers in developing merit hiring and 
training programs, assistance to a union in desegregating apprenticeship train- 
ing programs; (c) assistance to Federal agencies, e.g., assistance in evaluation 
of policies where the Commission has made studies and recommendations regard- 
ing the means for implementing new policy including techniques of administra- 
tion, enforcement, review and evaluation, and the orientation and training of 
existing personnel of the agencies to administer the new policy; and (d) con- 
ferences, e.g., a meeting on equal access to public accommodations including 
representatives of business and civil rights organizations and Government agen- 
cies to exchange information and views on dealing with problems of discrimina- 


tion and protest. 
III. REASONS FOR A 4-YEAR EXTENSION 


President Kennedy said in his civil rights message : 

“Tf, however, the Commission is to perform these additional services effectively, 
changes in its authorizing statute are necessary and it should be placed on a 
more stable and more permanent basis.” 


22 CIVIL RIGHTS COMMISSION 


Therefore, he requested an extension of the Commission's life for at least 4 


"nf ae i function to perform 
It is clear that the Commission will have an important ; 
over the next 4 years. The Commission has been an efficient, low-budget opera 


i this longer 
tion. It could be even more efficient and effective if extended for 
term. And Congress would not lose control over the Commission since it would 


be before the Congress each year seeking appropriations. 
Having demonstrated its utility and effectiveness, the aa gen oa 
extended for at least 4 years subject, of course, to a continuing review 0 


i President. 
“a oe Cneekk thawt you for you courtesy in hearing me. 

Senator Ervin. I do not have before me a copy of the recommenda- 
tion of the Civil Rights Commission to cut off funds to ranger 27 
However, my recollection is that the Civil Rights Commission justifies 
its recommendation on the ae that such grants subsidize the sub- 
version of the Constitution by Mississippi officials. Is my recollection 
correct on that? - y 

Senator Harr. There was a comment at the conclusion that this was 
subsidizing discrimination, i. , 

Senator Ervin. I would like to state that I cannot agree with the 
Commission’s recommendation, and I cannot agree with my g 
friend, the senior Senator from Michigan. I am totally incapable of 
comprehending how it can be said that you subvert the Conatataiions ep 
using Federal funds in Mississippi to control tuberculosis, to fu 
Braille books for the blind to read; by providing funds for the con- 
trol, as far as possible, of venereal diseases; funds for cancer research, 

ds used to abate the pollution of water within the borders of the 
State of Mississippi, and funds for the education of children in im- 
pacted Federal areas. I cannot see how it can be said that to spend 
money in Mississippi for these important projects constitutes a sub- 
version of the Constitution, The Federal funds are used for the educa- 
tion of the mentally retarded, for vocational education, and for branch 
libraries in order that the people in Mississippi might be allowed to 
read and expand their intellectual horizons. 

If Federal funds were cut off, it would deny old-age assistance to 
all of the people in Mississippi who need it to keep a roof over their 

food in their stom clothing on their backs, and medicine 
for their ills, Furthermore, among these people in Mississippi, there 
are 70,440 Negroes who would be denied the benefit of old-age assist- 
ance as distinguished from 44,935 white. After loring the fact that 
the officials of Mississippi were romy ee for children, the 
Commission proceeded to say, that the Federal Government should 
cut off all assistance used to subsidize aid to dependent children, who 
have nothing whatever to do with the policies of the State of Mis- 
pm I note that 77.7 percent of these children are in homes of 


Ae a matter of fact, this recommendation of the Commission, if 
President had undertaken to implement it, would have cut off aa 
50,770 Negro children in Mississippi as against 11,842 white children. 
Approximately, 79 percent of all of the funds that go to the State 
of Mississippi for the aid to dependent children go to egro children. 


- 


aid to dependent children has any relation : 
of the Constitution by the officials whatsoever to the subversion 
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Senator Harr. Mr. Chairman, do you feel that if the braille book 
was in a library to which only Negroes were admitted that there 
would be or would not be a violation of the Constitution ? 

Senator Ervry. Well, I do not know whether that is a fact. I am 
not familiar with the conditions. 

Senator Harr. I do not know whether that is a fact either. But, 

I say, if it were a fact what would your attitude be? 

Senator Ervry. But I do know that included in these funds which 
would be cut off would be a considerable amount of money for aid to 
the blind given to all Mississippians, white, colored and Indian; and 
that is not disseminated in a public library. 

Senator Harr. Mr. Chairman, the point I am trying to make by 
that question or to suggest is that I think this Congress and the Execu- 
tive, have an obligation to review each Federal program to see that 
it is applied on a nondiscriminatory basis. 

As I recall it, the suggestion made by the Commission was very 
broad in its definition of moneys that might or might not be withheld. 

I think that our obligation and the Executive’s obligation is to see 
to the nondiscriminatory ‘application of each particular program. I 
think we will agree that the rights under the 14th amendment, limiting 
State action, correlated to the fifth amendment, as it relates to the 
obligation of a Federal official under the 14th, makes it illegal to 
support discrimination. I think it is the right—there are those who 
would say it is the duty—for the President to withhold the moneys 
in Washington to support that effort. He takes an oath to support 
and protect the Constitution and to enforce the law. 

Now, analyze each Federal program, program by program, to see 
whether the braille book is in a building to which admission is seg- 
regated. If so, I think we have the answer as to what we should do. 

Parenthetically, the people of Michigan have had in very recent 
date some experience in this area. Several years ago we extended 
the aid to dependent children program to the children of the unem- 
ployed worker. 

The State of Michigan in this session of the legislature adopted 
conforming legislation so as to be eligible for participation in that 
program. They defined, however, “unemployed” as a former wage 
earner who had been covered by the unemployment insurance program. 
The Secretary of Health, Education, and Welfare ruled that this was 
discriminatory and has withheld the funds. Discriminatory because 
children of a parent who had not worked under covered employment 
would not be eligible. This having the effect of denying moneys to 
some 10,000 families. 

As you point out, what advancements do you make? I have the 
impression that the Secretary of Health, Education, and Welfare was 
right in this, in that it had the effect of encouraging Michigan to enact 
a program which is nondiscriminatory in all of its aspects. I think 
that we are wrong when he sends to Mississippi moneys for programs 
which are segregated or discriminatory, not because of economic clas- 
sification, but because of racial classification. I think the power is 
there and I think the obligation is clear. 

I do not quarrel with my colleague who has a reluctance to support 
what we have come to know as the Powell amendment. I can see the 
complications, we all can, 
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But, look, it is intolerable that we acter to re = oe 
und. Use Executive action, program by program 1f yo 
at to see the Powell amendment applied because the day is not yet 
at hand, I suspect, when we will be able to get an across-the-board 
statute making applicable this restriction to all programs. - 
But IT have never found the answer to the Negro who says, “You 
collect taxes from me and then you permit them to be distributed in 
a fashion and into programs where I find the door slammed in my face. 
Now, in my book, that is just intolerable and indefensible. 
Senator Ervry. I doubt whether that condition exists to a large 
degree in Mississippi, because the bulk of all the relief funds go to 


But su Congress should enact a law, to allow the President to 
cut off rants a State he selects. Do you think that the State ought 
to be given notice, an opportunity to be heard, and have a day in court 
on the question whether it is violating the Constitution, or do you 
think it should be condemned, as the Civil Rights Commission recom- 
—mended, without any notice, without any trial, without any opportn- 
nity to be heard and without any opportunity to refute the charges 
against it? Certainly that would be contrary to the basic concept of 
due process of law. ; 

Senator Harr. I think that the action would not be precipitate, 
and ought not be precipitate, but the notice should be very clear that 
the whistle has been blown. 

Senator Ervin. The fundamental difference in your view and mine 
is, I think, that in my view, the Federal courts in Mississippi are open. 
There are Federal laws which make it both a civil wrong and a crime 
to deny any person any right he has under the Constitution or laws 
of the United States, 

My opinion is that the Federal Government should use the Federal 
courts in Mississippi if it has any evidence of violation of laws on 
the part of anyone, officials or private citizens, and prosecute them 
in a case, where due process is had, where they are given an opportunity 
to defend themselves, 

I think that would be far better than taking aid away from the 
blind, taking aid away from people who are suffering from venereal 
— and cancer, and allowing the rivers of Mississippi to be pol- 
uted. 

Senator Harr. Senator, that is the reason some of us would like to 
see what has been known as title ITT enacted to rmit 
course of conduct by the Attorney General, a hisiienes 
_ Senator Ervin. And the reason some of us object to title IIT is that 
it changes the whole legal system of the United States by converting 
this from a government of laws into a government of men. 

_I thank the Senator. T have a high respect for the Senator and 
his bw ge think » — particular case the Senator is in a 
position where, unfortunately, he does not entertaj same 
a I e [ Laughter. } ar aoe 

Senator Keatrnc. Mr. Chairman, I do not want i 
I know other commitments that Senator Hart has are callin Nie 
away, but T do want to make this comment at this point. “ 

T have the feeling, as apparently Senator Hart does, that the state- 
ment in the report of the Civil Rights Commission has been widely 
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misunderstood and misinterpreted, and that goes for a number of 
editorial writers also. 


The statement was: 


That the President explore the legal authority he possesses as Chief Executive 
‘to withhold Federal funds from the State of Mississippi until the State of Mis- 
‘Sissippi demonstrates its compliance with the Constitution and the laws of the 


‘United States. 

Now, I interpreted that when I read that as meaning that that 

would take place with regard to each program separately, that it was 

inot intended to say that the President should shut off funds to the 
‘State of Mississippi just because of segregation in a library or just 
‘because of segregation in a hospital; that it was understood that the 
President should survey his authority to shut off funds in any particu- 
lar program where discrimination was practiced, and certainly I 
‘think that is sound. I think it is a proper procedure for making cer- 
tain that the Constitution is enforced. 

There is a responsibility here on the Executive to determine whether 
such a power does exist, and if that power exists to exercise it. 

In turn, we should allow, of course, any State or community which 
feels that that is an improper exercise of power to review the matter 
in the court. There is no reason why the Federal court, the Federal 
Government, should go into court and say, “We propose to act in 
accordance with what we believe is right and legal, and we want the 

permission of the court to do so.” 
__ The action should be taken, and then allow any party who claims to 
be aggrieved thereby to bring its appropriate action in court. 

Now, there is a correlative obligation on the part of the legislative 
branch to plug those loopholes where the Executive concludes that he 
does not have the power to shut off funds to a State which, in a par- 
ticular area, is engaging in discriminatory practices. 

I am constrained to say that I agree entirely with the Senator from 
Michigan in his comments, and I share his view that there has been 
a wide misinterpretation of this statement of the Commission. 

Senator Ervin. May I pay the Senator a compliment ? 

Senator Krarrne. I am a little hesitant, but you goahead. [Laugh- 
ter. 

comes Ervin. I would suggest that if the Civil Rights Com- 
mission should have its life extended, they call on the Senator from 
New York to phrase their next pronouncement of this kind, because 
the Senator has made it appear quite different from what the lan- 
guage, as I interpret it was. We have apparently read the same docu- 
ment and drawn quite different conclusions from it, and I think it 
would have been a far more intelligent statement if the Senator from 
New York had phrased it, than it is as it was phrased by the Civil 
Rights Commission. 

Senator Krattna. Well, after all, the Senator from New York has 
never been the dean of Harvard Law School or the dean of Howard 
University Law School, and he has never been president of Notre 
Dame. 

We had some rather distinguished lawyers and legal scholars, serv- 
ing on the Commission—and I do not eliminate the other three by re- 
ferring to those three, who drew up this report. 

While I appreciate the compliment, and it 1s a very high one, I feel 
that these gentlemen are extremely able lawyers. 
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Senator Harr. Mr. Chairman, if I could just add a very brief note, 
so far as this Congress is concerned, and the Senate, pain let 
us not get lost over an analysis of the clarity of expression of the 
Commission. a 

The basic point they expressed concern about is one which we have 
to resolve, and let us not get off on a merry-go-round about how much 
more clearly it could ny put. 

Senator Ervix. Thank you, Senator. 

Counsel will call the next witness. ‘ _ 

Mr. Creecn. The next witness is Senator Jacob K. Javits, Republi- 
can, of New York. 


STATEMENT OF HON. JACOB K. JAVITS, U.S. SENATOR FROM THE 
STATE OF NEW YORK 


Senator Javrrs. Mr. Chairman, I want to thank the Chair and my — 


colleagues of the subeommittee for the opportunity to appear before 
them. I shall make a brief statement and try to answer any Ew 
Mr. Chairman, I greatly favor S. 1219, to make the U.S. Civil 

Rights Commission a permanent body. 
he racial strife in Birmingham, Ala., which is so much in the 
the most eloquent testimony which this 


Birmingham aay, Me civil rights movement is changing toward 
toft communit inst tl tire seg 

po “sy of the South, 4 vtynimeg ey 

of peaceful protest, exercising the right of popaies assembly and peti-— 

tion under the first amendment = U.S. Constitution. But will it 


Federal authorities have taken the Position that 


not handle; in that case the Federal presence—as through U.S, mar- 


shals, as at Oxford, Miss.—and, if need be, Federal troops can be 


used. Clearly there is an enormous between informal iati 
_— yi eerie yrs r wondlws — Tas attempted in Tieminghan 
rough Assis ey Ge 

the — y Gene urke Marshall and others, an 

_ 4it the present time, only the U.S. Civil Rights Commissi i 

in this gap. Its most vital function, in my view, is its availability 
as an official agency of the U.S. Government to receive and collate 
complaints of deprivations of civil rights, to make findings of fact 
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and to make recommendations to the entire Federal Establishment as 
to what should be done to rectify them. It is impossible to overem- 
phasize the importance of this function of providing official recogni- 
‘tion of the racial injustice which still exists in our land. It is of far 
‘more than symbolic value to the Negro community; it is also a vital 
‘expression to the rest of the world, especially the emerging nations 
of Africa, Asia, and the Middle East, of the moral commitment of 
the United States to the values expressed in our Constitution; and 
it is also an important guide against which the activities of all levels 
of government can be checked. 

The Commission’s expert recommendations to the President and to 
the Congress for executive and legislative action, respectively, are 
landmarks in U.S. governmental history. The 27 legislative recom- 
mendations of the Commission in its comprehensive 1961 reports on 
voting, education, employment, housing, and the administration of 
justice have been embodied in bills which I have sponsored and cospon- 
sored with a number of my colleagues. Some of those bills are pend- 
ing before this subcommittee and I strongly urge the subcommittee to 
hold hearings and act on them at the earliest opportunity. 

In view of the inadequacy of civil rights law today, the U.S. Civil 
Rights Commission fills the vacuum which otherwise could be filled 
by even more incidents of violence stemming from despair. It does so 
precisely because it affords an opportunity for the airing of grievances 
and their objective appraisal. Faced as we are with the mounting 
crisis in civil rights, it is unwise to place a term limitation upon the 
extension of the life of the Commission if this can be avoided. For, 
where so much needs to be done in a particular field and where the 
public interest so urgently requires that it be done peaceably, it would 
be far better to create an atmosphere of permanence until the griev- 
ances may be fully dealt with. Otherwise, with periodic extension, 
the Commission is living on borrowed time, always with the prospect 
of extinction facing it and uncertainty facing its personnel. 

Control by the Congress over the agency would, as always, be pro- 
vided by the possibility of legislation terminating the Commission’s 
life and, short of this, by the annual review of the agency’s work and 
finances by the Appropriations Committees of both Houses. 

The increase in the authority of the Commission, which is sought 
in both bills before the committee, is also fully justified, especially 
since there is so much agreement on the part of proponents and op- 
ponents of civil rights legislation that the processes of mediation and 
conciliation and technical assistance are peculiarly applicable in this 
field. 

It is certainly desirable that the Commission have the opportunity 
to function as a national clearinghouse and to provide advice and 
technical assistance regarding the matters with which it is charged 
in the fields of equal opportunity. Indeed, it seems to me that op- 
ponents and proponents could both agree at least upon this forum 
and escape valve for the tremendous pressures which are facing our 
Nation with such dangerous and challenging implications, 

Mr. Chairman, I conclude as follows: 

One of the most disastrous effects of the events which culminated 
in Birmingham is in the impact which they have made upon the 
largely uncommitted nations in Africa, Asia, and the Middle East, 
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where live hundreds of millions of people whose skins are yellow, 
brown, or black. Not only has Communist propaganda exploited to 
the full the events in Birmingham—the arrests of children seeking only 
to invoke their constitutional rights of assembly and petition—but 
moderate, even conservative opinion, has been equally condemnatory. 
Therefore, how critically important it is—and how typically Ameri- 
can—to afford the open forum which the Commission with its enhanced 
powers would provide. This can go a long way toward buttressing 
the point of view most helpful to us abroad—that we are aware that 


discrimination spate ae: on racial grounds are pene Ya social 
problems in the United States, but that we are seriously and actively 


engaged in trying to deal with them. 

On grounds of salew: as well as on grounds of practicality, I find 
it difficult to see how the extension of the life of the U.S. Civil Rights 
Commission can be opposed even by those who are against legislation 
in this field. If enacted, such legislation can make a major contri- 
bution to relieving those grave pressures which arise from the feeling 
that there is no adequate legal forum to air grievances of discrimina- 
tion and segregation. 

Mr, Chairman, I conclude by stating my deep and honest conviction 
that both proponents and opponents of civil mghts legislation should 
support this one agency as an open forum in which there is at least 
an opportunity to debate, to receive evidence, to relieve pressures, to 
eset technical opinions, to have recommendations to the Presi- 

t. Even if the Senator from North Carolina, my distinguished 

and very learned colleague, does not agree with such recommendations, 

are nonetheless made by representative and distinguished peo- 

ple, and have an objective quality which, I think, can come best from 
them, in the national interest. 

What this situation needs more than anything else is an effort at 
tranquillity, and this is, at least, one orderly process which is conducive 
to tranquillity. T hope very much that the subeommittee and the 
committee and the Senate will see it that way. 

T think that this problem is so deep that it is not going to be 
exercised in the next 2 or 4 years. T think major progress may be 
made if we act as we should; but it may not, and I think that this 
mechanism, this Commission mechanism, has demonstrated its effec- 
tiveness in the field to such an extent that it ought to be continued as 


a nent ney. 

Thank wre ; 

Senator Ervrx. I do not care to delay the Senator; I know he has 
other engagements. But I have difficulty seeing an open forum in the 
case of a Civil Rights Commission which couiathe its investigations 
under a procedure concealing from those who are charged with wrong- 
doing not only the names but also the charges against them 
It bee the right to confront the parties who make the accusations, 


and the right to cross-exami it : i 
and see ain se ray nesses ; and that is a wholly 
ell, if may comment on that to the Chair, if 


Senator Javrrs. W. 
ission were 
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it into a fair employment practices commission or a commission with 
similar powers. 

_ But this Commission has no such authority. It is not an adjudica- 
itive body. It is not trying cases. It is only finding facts and seek- 
Ing to arrive at recommendations which are themselves then sub- 
‘mitted in the public forum, where all objections can be made to them 
‘as the Chairman has indicated he wishes to make. 

I know of no time that the Commission has denied any reasonable 
‘witness the opportunity to appear and testify, so that every point 
‘of view can be expressed. 

Therefore, I deeply feel that for a Commission of this nature to 

perform its mission effectively and fairly, the point made by my 
‘colleague 1s not applicable. It could not be applicable without des- 
‘troying its work. 

I would gladly join with my colleague and others similarly situated 
to have this Commission proceed entirely in accordance with the pro- 
cedures of the Administrative Procedure Act or any other applicable 
statute if we could at the same time give the Commission some teeth. 
_ Senator Ervry. I won’t join my colleague in that because I believe 
in allowing all matters of this kind to be adjudicated in the courts. 

Do you have any questions? 

Senator Keattne. No. I just want to compliment my colleague 
from New York on a very fine statement. 

Senator Javirs. May I say to my colleague who sits on the subcom- 
mittee, no one could be more pleased than I by the fact that he is now 
the ranking member of this subcommittee, and I think it is a most 
auspicious fact that this is so. I think it will prove to be that what- 
ever may happen to this bill, it will prove to be very helpful in the 
total course of civil rights legislation. 

Senator Kearttne. I hope that is so. But I am modest about my 
ability to accomplish things in the Judiciary Committee nevertheless. 

Senator Javirs. The Senator will get lots of help. 

Senator Keatrne. Unfortunately, it has not been the history of the 
Judiciary Committee to report favorably very extensive legislation in 
the field of civil rights, but I always entertain hope. 

Senator Javirs. The Senator will get lots of fens in the committee 
and on the Senate floor. 

Senator Ervin. I would like to interject at this point that despite 
the fact that our colleague, Senator Keating, does not entertain the 
same sound views I do in the area we are now discussing, he has been 
a most industrious member of this subcommittee, and has rendered 
exceedingly valuable services to the subcommittee and to the country. 

Senator rina. Well, I certainly appreciate that, Mr. Chairman. 
I have said many times—and these hearings called with promptness 
are indicative of it, that the distinguished Senator from North Caro- 
lina, although he does entertain views quite different from mine, has 
always been fair in his hearings and has demonstrated his willingness 
to have all sides heard and some resolution arrived at in this matter. 

We are planning next month to have further hearings with reg rd 
to other bills which have been introduced, and I commend the chuir- 
man of this subcommittee for his actions in that regard, 

Senator Ervin. Senator Fong, do you have any questions or ob- 
servation you would like to make at this point ? 
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Senator Fone. Mr. Chairman, I have no uestions. But I would 
like to commend the distinguished Senator from New York, who is 
very clear, on his precise statement on this subject. 

nator Ervin. Senator Bayh 


Senator Baru. Mr. 7, eas in I would like to make one observa- 


tion. I was particularly engrossed in some reading of the discussion 


of the right of confrontation on cross-examination, where the propo- 


nents and the opponents of the extension of the Commission have 


discussed this matter, and I think that, not to become embroiled in an 
argument with the distinguished chairman of the subcommittee, but 
because he did mention that this was contrary to American Juris- 
prudence, it might be helpful in the record, the ap dix to the opinion 
of Hannah vy. Larche, in which the Supreme Court of the nited 
States lists several other administrative agencies that have been func- 
tioning in the due process or legal process of this tn for some 
time, not to say the least of which are the Federal Trade Commission 
and the Federal Communications Commission, in which equal powers 
or lack of powers of confrontation and cross-examination are 
permitted. } 

As the distinguished Senator from New York mentioned, the 
determining factors seems to be, seems to be, I repeat, the limit or 
the scope of the power of the administrative agency involved. 

_ Unless the chairman of the subcommittee has objection, unless this 
is contrary to procedure, it would be beneficial to include the appendix 
of the opinion of the Supreme Court in the record which, in some 
detail, outlines the extent of the agencies’ subpena power, investiga- 
tive procedure, the type of notice required to be given, and invest iga- 
tive procedure, the right, if any, of the persons affected by an 
investigation to cross-examination of others testifying, and also mis- 
cellaneous comments which I think would give us a broader scope of 
what other agencies are doing in this important area of protecting 
the rights of individuals brought before administrative agencies. 

_ Senator Ervin. The appendix in Hannah v. Larche will be placed 
in the appendix of the record. The Larche case is a very interesting 
case tome. While the Court does not so declare expressly, the majority 
of the yey i with Douglas and Black dissentin holds, that the 
Congress of the United States conferred upon the Civil Rights Com- 
mission more drastic investigatory power than Congress itself was 
held to have under the Constitution in the Watkins case. 

— niey ele I know oe Senator has his differences with 

reme Court on occasion, and even the judges 
= diflerences fomeee 3 themselves. mate 
ut ink that the decision is the right one, and Se 

has correctly expressed certainly my views” pearing 

Mr, Chairman, before I leave the witness stand, IT would like to 
associate myself with the views pany by Senator Hart and Sen- 
oo mage a what is eae the — of wisdom of the Com- 

ion or, perhaps, even a dereliction, in the recommendation to 
President to explore his legal authority as Chief Pesdaiaes 0, eae 
hold Federal funds from the State of Mississippi until it demonstrates 
its compliance with the Constitution and laws of the United States, 
and I emphasize the word “explore.” 
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I think the Commission was calling to the attention of the Presi- 
ent his manifest duty as Chief Executive to see that the laws of the 
Jnited States are faithfully applied and carried out. 

I do not see, therefore, that it represents any arbitrary allocation 
»f power to himself, or is any different from withholding funds for 
.ircraft for defense or from a highway program where corruption 
nas been charged—two established precedents in which the Executive 
power has been so exercised. 

It is almost unthinkable that the President of the United States 
ioe devote Federal funds collected from all citizens, to the practices 
hich have been described by the Commission itself in the preamble 
to its interim report. The Commission says that even children at the 
brink of starvation have been deprived of assistance by the callous and 
iscriminatory acts of Mississippi officials administering Federal 
ds. I do not see how our Nation can face with equanimity the al- 
location of Federal funds utilized in that way, and pretend that we 
rexcuse it on the ground that the Chief Executive does not have the 
rpower to withhold funds where he finds the Constitution is being 
overtly violated. 
_Senator Ervin, If the Senator will pardon me, it is my construc- 
ftion that, immediately after shedding tears about the conduct of the 
‘officials of Mississippi in respect to children, the Civil Rights Com- 
bene proceeded to recommend that they not only cut off all aid 
to dependent children, but also cut it off completely from the old folks; 
‘and they are even deploring the fact that the National Aeronautics 
‘and Space Agency is planning to build a moon rocket test center in 
Mississippi. They do not even want anybody to ask an astronaut to 
fly to the moon from Mississippi. 

Senator Javirs. Well, Senator, I do not think that the Commission 
recommended that the President cut off anything or cut off anybody. 
I think they said the President has to search his powers and his 
conscience, and that the United States, therefore, as represented by the 
President, should do that, and with that I thoroughly agree. 

I think it is his bounden duty. 

Senator Ervin. If there is no objection from any member of the 
committee, I would like to have placed in the record at this point a 
copy of the interim report of the Commission on Civil Rights so that 
everybody can interpret it according to his own views. 

Senator Javits. Thank you, Mr. Chairman. 

(The report referred to follows:) 


INTERIM REPORT OF THE U.S. COMMISSION ON Crvi. RIGHTS 


Pursuant to its statutory duty to submit reports to the President and to Con- 
gress at such times as either the Commission or the President shall deem de- 
sirable, the U.S. Commission on Civil Rights submits the following special report 
with respect to the status of equal protection of the laws in the State of Mis- 
sissippi: 

eerie October 1962, the open and flagrant violation of constitutional guaran- 
tees in Mississippi has precipitated serious conflict which, on several occasions, 
has reached the point of crisis. The U.S. Commission on Civil Rights has 
become increasingly alarmed at this defiance of the Constitution. Wach week 
brings fresh evidence of the danger of a complete breakdown of law and order. 

Citizens of the United States have been shot, set upon by vicious dogs, beaten, 
and otherwise terrorized because they sought to vote. Since October, students 
have been fired upon, ministers have been assaulted and the home of the Vice 
Chairman of the State Advisory Committee to this Commission has been bombed. 
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ife were ailed on trumped up charges after their | 
aoe manag gg bering at the brink of starvation, have been 
deprived of assistance by the callous and discriminatory acts of Mississippi 


officials gare ed Federal ge deel 

All this affronts conscience a 

The Commission is fully aware that the administration has followed develop- 
ments in Mississippi closely, that it has taken strong and vigorous action in 
assuring that violators of Federal law are prosecuted, and that court orders 
are enforced. Despite the diligent and aggressive handling of each case as it 
has arisen, the Nation must be concerned that the pattern of unlawful activity 
shows no sign of abating. Moreover, 9 years after the Supreme Court unan- 
imously decided that segregation in public elementary and secondary schools 
violates the equal protection clause of the Constitution, Mississippi has taken 
no step to comply with the law of the land. 

Since its organization, the Commission has been deeply concerned with devel- 
opments in Mississippi. Its hearing scheduled for October 1962 in that State 
was first postponed at the request of the Attorney General of the United States, 
and finally canceled. On March 26, the Attorney General, after referring to 
the Barnett case, stated that: 

“While this case is pending, I continue to hold the view that a public hear- 
ing in Mississippi by the Civil Rights Commission would not be te. 
In the meantime, I hope that the work of the Commission staff can continue 
as in the past on the question of the operation of Federal programs in Mis- 
sissippi as elsewhere.” 

Since October the Commission has received more than 100 complaints from 
Mississippi alleging denials of constitutional rights. Investigation of these 
complaints, reports of our State Advisory Committee and other evidence con- 
firm the conclusion of the Commission that pt and firm action is now re 
p Sse The Commission has concluded unanimously that only further steps by 
‘elie Government can arrest the subversion of the Constitution in 


The Commission notes the action taken by the President of the United States 
in employing the force necessary to assure compliance with the court decrees in 
the University of Mississippi case. It is mindful of the unequivocal public 
Statements of the President expressing his belief that discriminatory practices are 
morally wrong. The Commission, nevertheless, believes that the President 
should, consistent with his constitutional and statutory authority, employ to the 
fullest the legal and moral powers of his office to the end that American citizen- 
ship will not continue to be degraded In Mississippi. We urgently request that: 

(1) the President formally reiterate his concern over the Mississippi situa- 
tion by requesting all persons in that State to join in protecting the rights of 
U.S. citizens, and, In accordance with his duty to take care that the laws be 
faithfully executed, by directing them to comply with the Constitution and 
laws of the United States; 

(2) the President continue and strengthen his administration's efforts to 
suppress existing lawlessness and provide Federal protection to citizens in 
the exercise of their basic constitutional rights; and 

(3) the Congress and the President consider seriously whether legislation 
is appropriate and desirable to assure that Federal funds contributed by citi- 
vens of all States not be made available to any State which continnes to re- 
fuse to abide by the Constitution and laws of the United States: and, fur- 
ther, that the President explore the legal authority he possesses as Chief 
rape to Suieol @ Federal ened from the State of Mississippi, until the 

nce wit ; 

a ofthe Unite erga complia th the Constitution and 

peop Mississippi and of the other States should know ccordi 

to Information available to the Commission in fiscal year 1962, the Federal Ger 


and military payrolls. Examples of additional Federal programe benefiting 
business 
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ceeding with plans to build a $400 million moon rocket engine test center in Pearl 
River and Hancock Counties, Miss. 

Taking into account the need to comply with statutory requirements which 
limit the discretion of the executive branch, and recognizing that the location 
of large Federal installations must reflect national needs, the Commission be- 
lieves there is an overriding constitutional obligation to make certain that Fed- 
eral funds are expended in a manner which will benefit all citizens without 
distinction. The Federal Aviation Agency failed to take cognizance of such an 
obligation when it granted $2,180,000 for the construction of a jet airport to 
serve Jackson, Miss., without questioning the airport’s plan to build separate 
eating and restroom facilities. 

The financial benefits accruing to Mississippi and its citizens as a result of 
Federal programs are necessarily financed by American citizens throughout the 
Nation. The Commission deems it appropriate and desirable that the legisla- 
tive and executive branches of the Federal Government inquire into the moral 
and legal considerations arising out of a situation where, in large measure, the 
lawless conduct and defiance of the Constitution by certain elements in one 
State are being subsidized by the other States. 

The Commission does not want the people of Mississippi, either Negro or 
white, to lose benefits available to citizens of other States. Rather, its goal is 
that all citizens in the United States be assured the full enjoyment of the 
rights guaranteed by the Constitution. It is upon adherence to that great charter 
with its powerful moral premises that our survival as a free society depends. 

Respectfully submitted. 

Senator Ervin. Call the next witness. 

Mr. Cresco. Thank you, Mr. Chairman. 


The next witness is Senator Paul Douglas, Democrat, of Illinois. 


STATEMENT OF HON. PAUL H. DOUGLAS, A U.S. SENATOR FROM 
THE STATE OF ILLINOIS 


Senator Dovuexas. Mr. Chairman, I appreciate this opportunity to 
appear before this subcommittee in support of S. 1117, which was 
introduced by Senator Hart and of which I am a cosponsor. 

This bill would extend the life of the Commission on Civil Rights 
for 4 more years, authorize the Commission to serve as a national 
clearinghouse for information and technical assistance in respect to 
the equal protection of the laws, and make it a responsibility of the 
Commission to carry out investigations of specific allegations of 
deprivation of voting rights, studies of legal developments constituting 
a denial of equal protection of the laws, and appraisals of the laws 
and policies of the Federal Government with respect to equal protec- 
tion of the laws. 

The Commission, under this bill, would be authorized, further to 
concentrate its activities upon those problems within the scope of its 
statute which most need attention. The bill also provides rules for 
the conduct of Commission hearings. 

It is proper that this legislation, among the President’s civil rights 
recommendations to this session of Congress, be taken up first, and I 
am glad to see these hearings begin. 

I hope very much that this committee will move forward in this 
field, not only to report this bill favorably to the Senate very soon, but 
also to hold hearings on a number of the other measures introduced 
by other Senators and myself to give effect to some of the basic pro- 
tections of the 14th amendment to the Constitution. 

That amendment provides not only that those born or naturalized in 
our country are full-fledged citizens both of the United States and of 
the State in which they live, it also explicitly forbids any State to 
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deny to any person within its jurisdiction the equal protection of the 
laws and provides that Congress shall have power to enforce the pro- 
visions of that amendment by appre riate legislation. 

The rising tide of demands for the fulfillment of the guarantees of 
the 14th amendment—both from those deprived of its protection and 
from the main body of public opinion in the United States—is being 
met in part by vigorous and judicious Executive action under the 
Kennedy administration and by the Supreme Court and lower Fed- 
eral courts. But the courts and the Executive should have the support 
of Congress in making the 14th amendment guarantees live for all 
citizens including those whom, nearly a century ago, the adopters of 
the amendment had chiefly in mind. . 

I therefore urge this subcommittee to review the proposals intro- 
duced by Members of the Senate and to hold hearings soon on at least 
several of these. In particular, I think it is time for the Congress to 
enact authorization for the Attorney General to bring suit for in- 
junctive relief against denials of equal protection of the laws generally. 

The present measure provides, in the first instance, for extension of 
the life of the Commission on Civil Rights for 4 more years. I note 
that this hearing is also for consideration of S. 1219, introduced by 
Mr. Saltonstall and a number of colleagues, which would make the 
Commission a em agency in the executive branch of the Gov- 
ernment, as well as broaden the Commission’s duties in certain respects, 

I endorse the proposal to make the Commission a permanent agency, 
and I hope the committee will seriously consider this and so recom- 
mend. However, I am a realist and I recognize the fact that perma- 
nent extension will invoke even stronger opposition than the 4-year 
extension proposed in the bill which I cosponsor. 

I believe permanent extension is justified because the study and 
Satenes - the societies, - the sath amendment, along with assist- 
ance to those who in enforcing these guarant i 
a gee for decesien * Book ¥ 4 ap ede aX; 

egitimate demands for the equa] protection 

for the equal opportunity which one ned pte ty = ene 
not confined to, one region of the Nation will neither be fully satisfied 
soon nor remain largely confined to this one region. Our society is 
one in which freedom and dignity and the desire for full citizenshi 
can readily grow. Our society is also one in which many indastions 
i a - reg “ despite 57 epee of the Constitution 

1¢ South may now e princi . 
North and the West have their problems too. "Therefere Grama, the 
nent establishment of a commission to study and investigate Gua 
dition of civil rights and to offer expert know] to jurisdictions 
working to put the Constitution into effect is fully justified. 

The extension of the present Commission is desirable, also, on the 
record of its excellent work during its 5 years of sities y (ome 
it has built up a body of knowledge which the Nation can ot attend 
to put aside. It has kept the Government and the Nati mo 
informed with respect to needs and p in civil jon accurately 
function should be extended as p in section ion ep a and this 

I am particularly pleased that this bill to extend th, pre dice 
and life of the Commission includes authori pel pate gee mon 

: for inf in and ide yee Serve as a national 
ormati provide advice and technical as- 
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sistance to Government agencies, communities, industries, organiza- 
slons, and individuals. 

This authority would encompass all constitutional guarantees under 
the equal protection of the laws, including but not limited to the 
elds of voting, education, housing, employment, the use of public 
acilities, transportation, and the administration of justice. 

I believe now, as I have for some time, that there is a pressing 

eed for an executive agency which can make such information and 
fassistance available. In S. 810 of the 86th Congress which I intro- 
duced with 16 colleagues in 1959, and again in 8. 1434, which I in- 
troduced with 17 colleagues in 1961, I proposed among other matters 
ithat the Secretary of Health, Education, and Welfare be authorized 
‘to supply technical and financial assistance to local schoo] authorities 
in developing and applying their plans for desegregation. 

That proposal was a very moderate measure, as in the provision of 
S. 1117 that general responsibility for such assistance be given to the 
Civil Rights Commission, when compared with the punitive measures 
which have been proposed. Surely this proposal to set up a system 
of providing assistance and information when it is requested should 
meet with the approval of all Senators. 

I urge the committee to adopt this proposal and to authorize ap- 
propriations fully adequate to meet the demands which will be made 
for these services. In my 1961 bill to authorize the furnishing of tech- 
nical assistance and information to school districts, I tentatively pro- 
posed authorization of $214 million a year for this purpose. 

While administration witnesses will be able to give more informed 
estimates, I would think the requirements of the authority proposed 
in S. 1117 will be very much greater than this. But I say this is a 
sound and beneficial investment in the fundamental strength of our 
Nation. 

Mr. Chairman and gentlemen, I am going to attempt to bring out 
a lesson from history as to the desirability of continuing the Civil 
Rights Commission. In my judgment, if we had had such a Commis- 
sion during the years following 1876 to inform and stimulate the 
conscience of the Nation, we would have been in a far happier position 
today. Instead of that we allowed the moral fervor behind the anti- 
slavery movement to evaporate in the materialism of the post-Civil 
War period and in the shabby and indeed shameless deals of the 
political parties to subvert the intent of the 14th and 15th amendments. 

For it is a sober fact, although sometimes ignored with averted 
gaze, that Tilden was counted out from the Presidency and Hayes 
improperly declared elected in 1877 as the result of such a deal. 

In return for the electoral votes of South Carolina, Florida, and 
Louisiana, Hayes and the Republicans agreed to withdraw the Union 
troops from the South and, in effect allowed the white South to deal 
with the Negroes unimpeded by national action under the 14th and 
15th amendments. The disenfranchisement of the Negroes soon 
followed. 

All but one of the civil rights statutes were repealed and public 
opinion in the North was anesthetized. Then under the fear of a 
populist union between the poor whites and the Negroes (which had 
been partially consummated in the elections of 1894), the southern 

lanter aristocracy passed segregation laws and ordinances and the 
upreme Court approved their practice under the so-called separate 
but equal doctrine in 1896 in the famous case of Plessy v. Ferguson. 
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Only the sturdy John Marshall Harlan dissented from this opinion, 
when he correctly and succinctly stated that the “Constitution Is color 
blind.” 

For nearly half a century the conscience of the country, both North 
and South, slept, and under the delusive absence of agitation, fester- 
ing sores continued and, indeed, even increased. Had there been a 
Civil Rights Commission during this period the country would have 
been better informed and would have recognized what was going on. 

rress could then have been made in both North and South. We 
allowed time, however, to slip through our hands and, as a result of 
denying change for too long, we are now in the position where a large 
section of the population finds itself unable to believe that a new day 
is necessarily dawning. ' i 

It is important that this inevitable and ultimate change, which is 
surely coming, be made as rapidly and as peacefully as possible, This 
ean be done. Countries like Brazil, for example, have been able to 
make the transition from slavery to full citizenship far more success- 
fully than have we. 

Undoubtedly there are still many who would like to see the con- 
science of the Nation anesthetized once again and who by voice and 
pen are doing their best to effect this. 

It would be fatal for them to succeed, and this is the major reason 
why I favor the continuation of the Civil Rights Commission, perma- 
nently if possible. 
ne ee Geta weet: humane opinion both South 

can cooperate to ma rogress in deali ith 
greatest internal problem. og ee 

In the words of a modern poet—I think it is Edna St. Vincent 
Millay—“It would serve to stab our spirit fast awake.” 

— = very much. e 

nator Ervin, Senator, if I recollect the record, there is a prett 
rable body of history to the effect that we did have a Coie. 
sion at the time of the Tilden-Hayes controversy. There was an Elec- 
toral Commission—— 

Senator mee Yes. 

Senator Ervin (continuing). Which was su posed to j i : 
and og a pe a have always felt thet the Electoral an 

of stole ecti sat 
and Flonds, on away from the States of Louisiana 

Senator Doveras. But behind the decision of the Commission la 
= at that Mr. Hayes gave to the South that he would withdeaw 

Now, that has been published, and that i record 

seed —watel That is true, 7 “rps : 

or Dovetas. And behind it also was the taci 
eich witout aay Tera oe ibe ye South could do wh 
: ¥ inter nee t ed 
7" wg Meee bag 3 hands a reeponaibitity, SO. 

Sena RVIN. At is true that the army occupati t} 

oa eee wae Staten. : sae 
ro I am not in f rman 
of occupation, but T am certainly in favor of Federal eon rapier 2.4 
ividuals in the guarantees given by the 14th and 15th aoe 
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nents. The sad truth is that the Federal Government did not do this 
rom 1877 on, until the 1940’s, or until more recently, one could say, 
antil 1954. 

Senator Ervin. The difference between the Senator from Illinois 
ind myself, I think, is on our methods of approach. I am a great 
eliever in the administration of justice, and in my honest opinion 
here are sufficient statutes now on the books to give everybody his 
‘vil rights in all areas of life according to procedures which con- 
‘orm to the Constitution. 

I think there is already Nee of discussion in racial matters. I 
o not think we need the Civil Rights Commission to continue that 
Miscussion because I think that that is discussion which proceeds 
aily in all areas, and sometimes I fear that it prompts extremists on 
oth sides to advocate very unwise measures. 

However, I have a very high respect for the Senator from Ilinois 
n this point. I know he is a sincere student of history and other 
hases of life. I have always listened to him with interest, and 
e always makes a very eloquent statement. 

I personally appreciate his coming before the subcommittee and 
itelling us his views. 

Senator Doveuas. I thank the Chair. 

Senator Knarrne. I just want to add my word of commendation for 
a very fine statement of an interesting historical sidelight on the neces- 
‘sity for this Civil Rights Commission. 

The Senator from Illinois has been a stalwart in this field, and those 
of us who have a deep interest in it are very appreciative of his efforts. 

Senator Dovetas. I thank the Senator. 

Senator Baru. Could I ask my colleague from Illinois to add his 
usual enlightenment tothe record. Fora moment, if you would, would 
you make a statement on the area in which you feel a Civil Rights 
Commission perform services to the country in an effort to provide 
equal human rights for all American citizens above and beyond the 
area in which the official capacity of the Attorney General and the 
Department of Justice might act? 

Secure Doveras. Well, I think that it can lay a basis of fact, and 
has laid a basis of fact, as to whether there are equal rights in voting, 
in schooling, and the other areas. The reports of the Civil Rights 
Commission are an arsenal of facts, an encyclopedia of fact which is 
an arsenal against error. 

Now, there is another function which is added in both of these bills; 
namely, that it act as a clearinghouse for information and may also 
serve to counsel and assist groups which are faced with these problems. 

I hope the committee will forgive me when I say I think this prin- 
ciple was first embodied in bills which I sponsored in 1958 and again 
in 1959 and in 1960. 

In those bills we tried to establish such responsibility in the De- 
partment of Health, Education, and Welfare. Now it is proposed 
that it be more general and confined to the Civil Rights Commission. 

Unless there is an agreed basis of fact, it is very hard to get action. 
I believe that the Department of Justice should be given power to 
intervene in order to defend constitutional rights, but when it does so 
it appears as a litigant, and a litigant is always suspected because it 


is a party to the case. 
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There ought to be, so far as possible, a relatively neutral body 
which can aan the facts, and I think the Civil Rights Commission 
has tried to be that and has been that. 

Therefore, I regard this function as a supplement to the legal proc- 
ess, but not as a replacement for the legal process. 

Senator Barn. Thank you. 

Senator Ervin. Thank you, Senator. 

Senator Doveras. Thank you, sir. . > 

Mr. Crercn. Mr. Chairman, the next witness is Mr. Carl Shipley, 
Republican State Committee representing the Republican State rm 
mittee for the District of Columbia. Mr. Shipley. 


STATEMENT OF CARL SHIPLEY, CHAIRMAN, REPUBLICAN 
COMMITTEE FOR THE DISTRICT OF COLUMBIA 


Mr. Suretey. Thank you, Mr. Chairman, Senator Keating, and 
Senator Bayh, for the opportunity to appear here. i 

I will abbreviate my statement, if I may, and include it in the 
record in its prepared form, copies of which have been supplied to 
the subcommittee. 

Senator Ervin. Let the record show that the entire statement of 
Mr. Shipley will be printed in full in the record at this point. 

Mr. Suterey. Briefly, Mr. Chairman, we believe it will serve the 
Nation’s interest for this subcommittee to report favorably on S. 1219 
to make the U.S. Commission on Civil Rights a permanent agency in 
the executive branch of the Federal Government. 

We think it is important to note the distinction between the bill 
proposed by the Democratic Senators, in which some Republicans have 
joined and which, I think, reflects the Kennedy administration’s posi- 
tion that the Civil Rights Commission should be extended on a lim- 
ited or temporary basis as provided in S. 1117, and S. 1219, the Repub- 
lican bill, which more nearly reflects the provisions of our Republican 
Party platform, which has as its purpose the building of a better 
moor f the GOP 

commitment of the GOP to an effective canes of civil rights 
is stated in our platform in these words, Mr. Chairman : ie 

This Nation was created to give expression, v purpose spirit- 
wal hertiage—the supreme wales ef the etivibenl. tiem a Catena Nation 
dedicated to the proposition that all men are created equal—racial discrimina- 
tion has no place. It can hardly be reconciled with a Constitution that guar- 
immoral and Unjust. As to those matters eithta rock oe eer sense, too, It Is 
leadership, we pledge ourselves unreservedly ra ie aren Te 

That closes the uote from the Republican platform. 

Rights believe, Mr. C repel that a tp Psy: Commission on Civil 
] is important to the achievement of the nation goals outlined 
in the Republican platform. ld - 

Unless each American is himself satisfied that he has a fair and 
Mag chance to get on the opportunity ladder and climb as far as 

industry and intelligence and effort will take im, he has less 
than a total personal commitment to our way of life and our form of 
government, and he becomes a potential participant in civil 
and possibly subversive activity and other anti-American undertak’ 
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We owe it to ourselves and to the national interest as weil as to the 
‘cause of decency and fair play to make the U.S. Commission on Civil 
Rights a permanent agency of the executive branch of the Federal 
| pares Thank you, Mr. Chairman, for this opportunity to be 
heard. 


(The prepared statement of Mr. Shipley follows:) 


STATEMENT OF District or CoLuUMBIA GOP CHAIRMAN CARL SHIPLEY ON 
U.S. CoMMISsION on CiviL RIGHTS 


It will serve the Nation’s interest for this subcommittee to report favorably 
on S. 1219, Senator Saltonstall’s bill in which he is joined by Senators Fong, 
Beall, Case, Cooper, Javits, Keating, Kuchel, Pearson and Scott to make the 
U.S. Commission on Civil Rights a permanent agency in the executive branch of 
“the Federal Government and to broaden the scope of its duties. This bill would 
give the Commission on Civil Rights additional responsibilities to serve as a 
national clearinghouse for information, and provide advice and technical assist- 
ance to Government organizations, communities, industries, organizations, and 
individuals, in respect to equal protection of the laws, not only in the fields 
of voting, education, housing, employment, transportation, the use of public 
facilities, and the administration of justice, but in other areas of our national 
life coming properly within the scope of its jurisdiction. §. 1219 is a bill spon- 
sored by Republican Senators based upon the provisions of our Republican Party 
Platform which has as its purpose the building of a better America. The 
commitment of the GOP to an effective program of civil rights is stated in our 
platform in these words: 

“This nation was created to give expression, validity and purpose to our 
spirtual hertiage—the supreme worth of the individual. In such a nation—a 
nation dedicated to the proposition that all men are created equal—racial dis- 
erimination has no place. It can hardly be reconciled with a Constitution that 
guarantees equal protection under law to all persons. In a deeper sense, too, 
it is immoral and unjust. As to those matters within reach of political action 
and leadership, we pledge ourselves unreservedly to its eradication.” 

A permanent Commission on Civil Rights is important to the achievements of 
the goals outlined in the Republican platform. 

This committee also has before it for consideration S. 1117, which is a bill 
sponsored by Democratic Senators to extend the life of the U.S. Commission on 
Civil Rights for only 4 years. The continuation of this important Federal 
agency on a limited or temporary basis cannot be justified at this time. The 
Commission on Civil Rights, while it has caused controversy and perhaps some 
disturbance, has focused the conscience of the Nation on areas of our national 
life such as voting, housing, employment, and education where some of our 
citizens, particularly Negroes, are being systematically denied the full equality 
of the law guaranteed by our Federal Constitution. The Commission has demon- 
strated its value in our governmental structure. It serves a valuable purpose. 
Its contribution to the strengthening of our society will move us toward the 
national goal of having each American fully guaranteed equal opportunity in 
every phase of our national life along with every other American. In this way 
we will best guarantee the continuity and permanence of our free enterprise, 
capitalistic and truly democratic society under a form of representative govern- 
ment. Unless each American is himself satisfied that he has a fair and equal 
chance to get on the opportunity ladder and climb as far as his industry, intel- 
ligence, and effort will take him, he has less than a total personal commitment 
to our way of life and our form of government and becomes a potential partic- 
ipant in civil unrest, subversive activity, and other anti-American undertakings. 
We owe it to ourselves and to the national interest, as well as to the cause of 
decency and fair play, to make the U.S. Commission on Civil Rights a permanent 
agency of the executive branch of the Federal Government. 


Senator Ervin. Don’t you consider that having the Civil Rights 
Commission investigate matters is a duplication of the work of 
congressional committees which do the same thing? 

Mr. Suretey. I noticed yesterday, Mr. Chairman, that one of the 
Republican Members of Congress, Mr. Lindsay of New York, had 
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recommended that one of the subcommittees hold hearings in Alabama. 
or other areas of the South. ] ‘ 

I think we can take administrative or, if you will, you yourself 
having been a member of your State’s highest court, you can take 
judicial notice, of the fact that whatever procedures do exist, and 
whatever criminal or civil laws exist, are not effective. We find that 
possibly 1 of every 10 Americans, in our national society is bei 
systematically deprived of certain basic rights which are provi 
for all Americans under the Constitution. None of us can claim to 
be an indigenous American. We all come from ethnic groups, such 
as German, Irish, ete. Some of us are Protestants, Catholics or Jews. 
Yet all of us, except this Negro 10 percent, can participate more or 
less fully, with perhaps a little discrimination here and there, but 
at least effectively in our national life. 

We are excluding this one group from effective participation despite 
our laws and our Attorney General and our Constitution and our 
14th and 15th amendments and the good intentions of so may aw 
The Y ye! yey processes that you, Senator Ervin, referred to, and to 
which all of us subscribe, as a matter of fact simply are not working, 
because these people are approaching the brink of violence. They are 
not satisfied to be left out. 

So it seems that an agency of the Federal Government, in the ex- 
ecutive branch, empowered even with limited powers as this Com- 
mission is, only to investigate, and that only in the field of voting, to 
study in the field of equal protection of the laws, and to— 

Senator Ervin. It is authorized to investigate the question of equal 
et gma of the laws. But it is a duplication to some extent, is it 
n 

Mr. Srurixy. I think it is, Mr. Chairman. 

Senator Ervin. Of the legislative committees’ work. 

Mr. Surrtey. But I think, Mr. Chairman, Senator Javits stated 
the ease very well, that it does offer an outlet, an escape valve, a forum, 
where people who do feel aggrieved can submit their grievances to the 
— . the N 77 

nator Ervin. Is it not also a duplication of the 
Justice which has the FBI and other feventions aie oe 7 
Mr. Srirtry. Yes, sir. I do believe it is a duplication not only of 


Senator Ervry. Have you ever given serious considerati 
thought that any kind of a program which demands special fa pate res 
privileges to minorities which have never been granted to an 
r Americans in our history must have something wrong with it? 
Mr. Sutrtey. Well, I would agree, if the wording of the statute was ) 


aggrieved group or more deeply aggrieved up—but, 
statute ond the proposal, the Commission protects the poh pe all 
ericans equally, and it 7 to provide studies and 
Praisals and, perhaps, recommendations which would affect. the ri hts 
of all Americans a of race or religion. 
Senator Ervrx. Well, this Commission has been in existence for 6 
years now. Have you ever heard of it showing any concern for any 
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Mr. Suipiny. No, sir; although I think it stands ready to receive 
the complaints of any group of Americans. 

I think, as I say, that we can take judicial or administrative notice 
of the fact that this one great group, our Negro population, are those 
who are the end victims of, if I might term it such, discrimination on 

grounds of race in a systematic and broad-scale way, which is partially 
|historical, possibly partially social. 

Senator Ervin. I wonder if we do not consider a lot of things dis- 

‘¢rimination which are really not so? For example, you have had quite 
an investigation of housing here in the District of Columbia. 

Mr. Sutpiry. Yes, sir. 

Senator Ervin. And I read all the evidence taken there. It left me 
with the decided impression that the only thing which the Commission 
was primarily concerned with was devising some kind of a formula by 
which members of the Caucasian race could be either coerced or per- 
suaded to live in neighborhoods where the races were intermixed. 

Now, do you think there is anything evil about a member of either 
the Caucasian race or the Negro race desiring to live in a residential 
community which is inhabited by other people of his own race, in 
order that associates of his immature children should be people of his 
own race? 

Mr. Surptey. Well, let me answer it this way, Senator. I think 
every American has, by reason of the provisions of our Constitution 
and the pattern of our national life, the decisions of our courts, every 
American has the right to expect that he may have equal access to 
every area of our national life including housing, education, employ- 
ment opportunities, and all the advantages and benefits available to 
other Americans under our National Government. 

Now, of course, in this area, as you point out, we are talking about 
Negroes. But we do have the National Labor Relations Board to deal 
with that special economic group, and we have Indian laws to deal 
with that special group, and we have tried over our national history, 
I think, to meet the reasonable expectations of the various groups that 
make up the fabric of our society. : 

In this area of housing we get into the most complicated one, and 
particularly so here in the National Capital. 

Our party, our Republican Party, and I think there is a great deal 
of bipartisan support for this idea, does take the position not that you 
can coerce a white person or Negro to live with or by and in a com- 
munity with someone else, but you must guarantee and provide the 
opportunity for each American, Negro or white or oriental or any 
other kind, to have free access and free opportunity to move wherever 
his talents, his ability, his money, and his tastes will permit him to go, 
within the rights of other people to live their lives as they want to do 
so. . . 

Senator Ervin. Your answer is very interesting, but it does not 
answer the question I put to you. j 

Mr. hatte ae Wellsit isa very difficult question,Senator. __ 

Senator Ervrn. I want to know if you think there is anything es- 
sentially evil in a person’s desire to live in a residential community 
which is inhabited by people belonging to his race 2 

Mr. Surptry. No, sir. Asa matter of fact, with respect to our Na- 
tional Capital, we have great areas of the city where our Catholic 
parochial schools have developed, and nearly every piece of residential 
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real estate is in the hands of Catholic families with small children, 
and every piece of real estate that passes, passes into the hands of a 
Catholic family with small children because of proximity to churches 
and schools. Rcante the sellers systematically and justifiably dis- 
criminate in favor of other ea pee “ want the benefits of and will 
su the church and parochi ool. ; . : 

Benlariy. we have several areas in the National Capital which are 
heavily populated with Jewish people, because there is a Hebrew 
school in the community and a temple or a synagogue nearby. The 
same situation prevails in these areas, and it is thoroughly justifiable 

iscrimination im favor of fellow parishioners. : 

Perhaps an occasion arises where there is a sale of a residential 
property, and there are 4 purchasers on the seller’s doorstep. There 
are, perhaps, a Catholic, a Protestant, and a Negro, and a Jewish 
person, na Be one says, “I am equally qualified to purchase; I am 
entitled to purchase under the law, and I want the house.” 

The Jewish owner says, “Well, I have supported my church and 
my school. My children are grown, and now I want the same op- 
portunity to go to a Jewish family with young children; also I prefer 
someone who will support my church and school to have this house.” 

r course, you can see the complications if the Catholic or the 
Protestant or the N files a complaint of discrimination under a 
housing ordinance or law. We need a law which protects against the 
constitutional right prohibiting discrimination in housin r, without 
depriving other citizens of their constitutional right of freedom of 
choice within justifiable limits. 

_ You see, this is the area that you get into. I do not think that 
either Congress or the President contemplates anything other than 
equal rights for all. I just simply say we must have free access, 
pac oh choice, individual rights for everyone, regardless of race or 

igion. 

ator Ervin. The point I am trying to make is this. We have had 
so much agitation on this question that some people have a rather 
= os of —_— eo _ discrimination. 

ow, for examp think that le te themselves j 
society on the basis of race in cbediente to a natarel law which is that 
ue people seek like people, and I think one of the most precious rights 
of all Americans, of all races, is the right to be allo to select thei 
own associates and associates for their immature children, 

‘Yet I read here about an investigation conducted by the Civil 
: Commission, and statements of witnesses indicating that a 
ot of le do not agree with me on that point; that they think a 


to live in mixed neighborhoods rather than» neighborhood inhabited 


by members of his own race, and that if he is not willing to do that, 
is discriminating against people of other races, I pron accept tnis 


So that we are incapable of clear thinkin Comaeanl this wren a 


policy o 
. But I i 
cin iron any Nogre loca’ _Teponsible po nc 
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IL work closely with them—who would hope or would expect to make 
i such proposal that would deprive other Americans of the right 
f freedom of association and choice. 
All they ask is equality of opportunity, to participate in the same 
eedom of association and choice that other Americans enjoy. 
Indeed, I think we can look at Senator Javits’ great State of New 
ork which has perhaps the most progressive, most liberal, most 
advanced civil rights legislation in any State of the Union in the field 
0 private housing, and yet they find the great Negro communities 


omed together by voluntary preference, as are the other ethnic and 
religious communities. 

The question is basic equality of opportunity. 

If Senator Ervin, as chairman of this subcommittee, would report 
‘favorably this bill and other bills, so that a national policy would be 
‘established by this Congress to remove racial discrimination, the agita- 
ition, the unrest, all of these things, would disappear, just as they have 
with the Irish, the Italians, the Germans, and others. 

Senator Ervry. Do you just believe that the mere passage of laws 
would abolish all these problems? 

Mr. Suretey. I believe we went through these problems with other 
‘ethnic groups as they stepped onto the opportunity ladder and moved 
into the mainstream of our national life. I believe certainly the most 
immediate business of the Nation, regardless of the impact, the busi- 
ness upset, the social maladjustments or readjustments necessary, if 

our Nation is to continue, is that every American must have the same 
concern with our national] life, the same commitment to it, the same 
stake in it as every other American. Unless this Congress establishes 
such a national policy and makes us all toe the mark, we will not 
make the necessary adjustments to include Negroes as we have done 
with every other racial and religious group in our national com- 
munity. We must have a living accommodation with each other, 
regardless of race. . ‘ 

Senator Ervin. My whole life has been involved with law. You 
have more faith in the law than I have. I do not think that racial 

roblems or any other human problems can be completely solved by 
4 I think they have to be solved in the local community where 
people live and move and have their being. The idea that these prob- 
lems can be solved by dictation from the courts and dictation from 
legislative bodies, I think, is what has caused an awful lot of the tur- 
moil that is going on in this country today. ilek 

Mr. Suipetey. I agree, Senator. I have read many of your judicial 
decisions and read your speeches as they have appeared in the Con- 
gressional Record. You are a great and learned scholar of the law. 
You would be the first to agree that those decisions of yours, which 
have guided the lives and property of many Americans and have been 
quoted and requoted in many courts, have been followed through 
voluntary compliance. We depend upon a voluntary compliance by 
all Americans with the law, and our Constitution. 

You do not have and you cannot have enough policemen, and you 
cannot recruit enough soldiers to send to Oxford or Birmingham or 
Arkansas to enforce these laws unless there is voluntary compliance. 
This Congress must set the national policy and serve as the conscience 
of our Nation and make us all see, whether we like it or not, that 
this Nation cannot endure unless every American, including this large 
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N group, which is growing more numerous, better educated, with 
Meher sealey and Fly ay greater capacity to insist upon basic 
rights, which they have every just expectation shall be recognized has 
an equal chance in an atmosphere of fair play. The sooner we 
recognize it the sooner the problem will disappear, and we will get 
along with dealing with the Russians and other people. ; 

Senator Ervry. I am interested in some of the recommendations 
made in the field of housing, particularly here in the District. 

Mr. Surecer. We have gone pretty far out in some of them. _ 

Senator Ervrx. You have recommendations for the abolition of 
discrimination in housing. There used to be a law that a man had 
the right to do with his property as he saw fit as long as he did not 
injure anybody else in his use of it. Wouldn't your recommendations 
work like this—if you have a policy forbidding discrimination on 
racial grounds in the sale and rental of housing, and if a man had a 
house to rent, and two men applied, one belonging to the white race 
and one to the colored race, and if each of them offered the same price 
for that house, wouldn't the owner be compelled to sell to the sainted 
man rather than to the white man because if he refused to sell to 
the colored man he could be brought before a governmental agency, 
but if he refused to sell to the white man he could not ? 

Mr. Surrtey. I think that would be the purpose of any housing 
ordinance that might be promulgated in the District or any legisla- 
tion which they are now considering in the House of Representatives. 

However, I to the Senate that none of us has the right to 
sell a house now, for example, to be a house of prostitution or a gam- 
pony rere We all come under prohibitions. We cannot sell our house 

for the pur of violating the law, and it seems to me when we are 
dealing with racial discrimination we are dealing not only with a 
violation of the law but a violation of the Constitution itself. We 
have to approach it that way and we cannot separate it. 

Senator Ervin. You would not equate the sale of a house to a 
Caucasian as violating the laws, with the sale of a house which is 
oon’ be used for a house of prostitution, would you? 

. Starter. No, sir. But I think, Senator, the point I am at- 
tempting to make is, we do have restrictions on the right of an owner 
to sell his home now, but we do not have a restriction on his right to 
sell or not sell based on race alone. Racial discrimination is pretty 
difficult to prove. There might be other considerations. 

I think this law, like all of our laws, such as the reasonable man rule, 
certificates of public convenience and necessity, all these vague phrases 
pe of the judiciary have given life and meaning to, that you 
would give substance and practical meaning to any housing 
tions so that we could meet the goals of equal opportunity 

Senator Ervin. In other words, is it not a fact that the Govern- 
ment is condemning the rights of private property in order to en- 

some people's ideas of discrimination? You are robbing the 
man of the right to sell his house to whomsoever he pleases. me 

eae tive ane * do = now. He has to—— 
x cou d : - . ° 
came up, couldn't he? UP ‘o the time when this agitation 
r. Sutpter. I do not think he could sell it for criminal 
as I have pointed out. He is limited, and he must sell it hasan 
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who can pay the taxes, a person who is going to use it primarily for 
residential purposes. There is a great limitation with respect to whom 
he can sell it to, and we are adding just one more, that he cannot 
refuse to sell it to anybody because of race alone, without other con- 
sideration. It isa complicated area. 

Senator Ervin. It is a complicated area, and the result is that pro- 
posed solutions are solutions based upon the theory that one group of 
Americans must be robbed of their rights in order to serve the interests 
of another group. 

Mr. Surprey. I cannot conceive of any court or administrative 
agency coming out with that kind of a conclusion in our voluntary 
system of law. It would be at such cross purposes with the individ- 
ual’s rights which our Constitution protects. 

Senator Ervin. Don’t you think that if a man can be hailed up be- 
fore an agency of Government on the complaint of a colored man that 
he wanted to buy his house which was sold instead to a white man, 
although the colored man offered the same price that is coercing the 
white people into selling to Negroes? 

Mr. Suretey. If that is all that the complainant had to prove, that 
is so. But I think you would have to prove that the failure to sell 

it to him was on the basis of race alone. 

As I understand all of these proposals, and we have asked the city 
of Louisville for a copy of their new ordinance which was referred 
to in one of our newspapers yesterday, to see whether it might be 
applicable here in the making of the Capital City as a kind of a model 
for the rest of the country. Negroes will be given the same rights, 
not greater rights than other persons. 

Senator Ervin. The Civil Rights Commission made a recommenda- 
tion. I believe, as a result of its inquiry into housing in the Dis- 
trict—— 

Mr. Suterey. Yes, sir. 

Senator Ervin (continuing). In which it recommended that the 
Commissioners of the city of Washington, of the District, adopt an 
ordinance to deprive any realtor of his license to pursue his occupa- 
tion or his livelihood if he practiced any discrimination in the sale of 
housing. 

Mr. Suteuey. Yes, sir; and it had bipartisan support of both politi- 
cal parties, but on the grounds that a realtor was not entitled to a license 
if he persisted in violating the Constitution and the law. 

Senaor Ervin. Well, now, does that not mean that any realtor who 
sells the house to a white person when a colored person is desirous of 
buying a house and is willing to pay the same price, is under compul- 
sion to sell to the colored man instead of the white man? 

Mr. Suterey. Well, it puts to him the choice as to whether he will 
abide by the Constitution and the laws or he will not. ; 

Senator Ervrx. Yes. But that is to be made by an agency which 
is usually staffed by persons who are more or less zealots on the sub- 
ject. They are to determine this whole question from something 
which is concealed on the inside of the mind, are they not? 

Mr. Sutetey. Well, I think that the relationship of the real estate 
broker to his principal is really the flaw in this proposal. Somehow 
we are going to have to find a resolution of it. The agent, after all, is 
just the servant of the master. He is just the spokesman for the prin- 


cipal—the owner. 
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Senator Exvrx. But don’t you think it is a very dangerous thing to 
make one’s right to earn a livelihood in his chosen profession depend- 
ent upon what some other people who may be zealots find was the 
hidden motive in his mind at the time he acted ¢ ; 

Mr. Smirtey. Ido. But I think it is more dangerous to permit the 
continuance of an accepted national policy of denying equal oppor- 
tunity in the field of housing or any other field to 10 percent of our 

pulation. I thiok it is a question of conflicting —— that we 

ave to work out. The greatest danger of all is that we do not give to 
every American the feeling and the knowledge that he is being treated 
the same as every other American. 

Senator Ervin. Well, you are not giving the man the right to have 
that feeling if he is going to be hailed before a commission or agency 
of some kind on the complaint of a colored man, but not on the com- 
plaint of a white man. f 

Mr. Sutetey. Well, all I can say, Senator, is I am sure the sense of 
justice and decency which exists and flourishes in every American 

eart, and within the procedures we have established before our ad- 
ministrative agencies and our courts, that this matter can and will 
be resolved to the satisfaction of all, so that individual rights are 
equated with the rights of every individual to be treated the same in 
the field of housing and in the field of education. 

Senator Ervin. I believe there is something in the Scriptures that 
says a man looketh upon the outward appearance but God looketh 
upon the heart. 

Don’t you think it is rather dangerous to develop an area of law in 
which ~ —— to —— the example of ro instead of 

udging the outward appearan u on the basis of what is 
hid ite Foo heart ~ mg hte 

Mr. Surrey. I agree with the Senator, but I think it is more dan- 
— to have Oxfords and Arkansas and Birminghams occurring in 
Washington and San Francisco and Chicago and New York, and it 
is eS as plainly as can be, because there is too large an ele- 
ment of s poneiana involved, and not only the law and the Consti- 
tution but morality itself is involved here, and we look to you as 
a great Senator, as a great judge, and the others in this great delibera- 
tive body to set the policy of this Nation on a course that all of us 
can adjust to regardless of the consequences, 

_ Senator Exvix. Frankly, I think that when the law undertakes to 
judas people, to make a man’s livelihood, his right to pursue a liveli- 

or any other right, dependent upon what some agency judges 
to be the internal condition of his mind, the law has entered a field 
where the worst tyranny can be practiced, becanse I just d think 
people are capable of judging those things on the screveniods alae 
— whic 3 4 eo action. , ; 

r. Surtey. Well, it is on the frontiers of new thinki 

have to come to a solution. But this country will A mme e Pramod 
Senator Ervin if you give us leadership in this area, and the Senate 
will follow you with not only this legislation but other proposals o 
which you will be holding hearings in a few weeks, ‘a 

Senator Ervix. I thank you. But I can assure you from my ex- 
pei ger Pr I think it is such a hazardous thing to jud pl 4 he 

of their hidden motives rather than their external sete cola 
that Tam never going to support legislation to allow a man to be 
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branded a criminal on the basis of what he thinks in his heart when it 
1s not revealed by any certain indicia of his external behavior, 

Mr. Surrey. Well, I think the Senator is exactly correct on that. 
We must do this all within the framework of our established judicial 
procedures, and authorize these agencies to act only on the record 
supported by substantial evidence, with the right of appeal to our 
courts, right on up to the U.S. Court of Appeals and the Supreme 
Court, but in the end I am sure it will all come out right if we are 
given the leadership at the national level. 

Senator Ervin. I have enjoyed very much your frank and clear 
discussion and the very lucid way in which you have presented your 
statement. 

Mr. Suiprey. Senator, I appreciate the opportunity to be here. I 
realize your views are soundly based on the experience of a lifetime 
and based upon the experience in your own locality, and so on, and 
you view these things through the colored spectacles, let me say, of 
this specialized experience of yours. 

J am presenting the views of a great urban area with a 55-percent 
Negro population, and I am expressing the views of a political party 
that was founded on this concept of equal opportunity for all. We 
all feel committed sincerely to it, and I hope you will accept my re- 
marks in the spirit in which they were given. 

. Senator Ervin. I certainly feel you are entitled to your opinion. 

Mr. Suretxy. Thank you, sir. 

Senator Ervin. I would say as far back as 1883 the Supreme Court 
of the United States pointed out in a very succinct manner what is the 
trouble with all of the so-called civil rights laws of modern vintage 
when it said that there ought to come a time in the advancement of 
the Negro race when it ceased to be the special favorite of the law 
and had its rights adjudicated by the same laws by which all other 
men’s rights are adjudicated. 

The trouble with all these civil rights proposals that I have seen is 
that they undertake to ignore that statement of the Supreme Court 
and undertake to give Negroes special privileges never sought by or 
granted to any other Americans in our history. I think that is a nega- 
tion of equality before the law rather than promoting equality before 
the law. 

But I thank you. 

Mr. Suretny. Thank you, Senator Ervin. 

Senator Ervin. Do you have some questions ? 

Senator Bayn. Yes, if Mr. Shipley would not mind. I think it is 
a healthy sign when our major political parties are interested in one of 
the major sociological problems of this age. 

However, I hope you will agree with me that the issue of civil rights, 
the protection of basic human rights, is not one of pitting Republicans 
against Democrats, and that certainly nothing is to be gained for 
Negroes or any other American by one political party trying to out- 
promise the other, and ignoring the reality of trying to get things into 
concrete legislative proposals and get them enacted into law. my 

T would like, for that reason, if I may, to examine your position 
relative to the two bills. You state, Mr. Shipley, that a temporary 
extension of the Commission cannot be justified, and you make much 
of the fact that this proposal comes from Republican Senators—why 
Republican versus Democrats I do not know. 
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Do you mean that if it is not possible to get votes to get the Com- 
mission extended for a 4-year basis that the Commission should be- 
allowed to lapse completely ? ae 

Mr. Snrprey. No, indeed, I do not. The Commission would ex- 

ire on September 30, 1963, unless it is extended. I believe that the 
Fressbet, President Kennedy, is compromising on a matter of basic 

rinciple when he implies to the Nation that the importance of a Civil 
Riehts Commission is only in the sphere of limited or temporary life, 
and that if he would bring the full force of his leadership and the 
wer of his great office to bear in these two deliberative ies where 

e has voting majority, 2 to 1 in the Senate and 3 to 2 in the House, he 
would carry : 

Senator Baru. You are getting into the issue I stated before; you 
are trying to make a footbal! out of something that is a matter of basic 
human rights. . ; 
Po Suretey. If I am, I am following the Democratic leadership,. 

ator. 

Senator Baru. The request for this extension is exactly the same 
kind of request for extension that the previous Republican administra- 
tion has made. You have to look reality in the eye. 

You say that under no circumstances can a temporary extension of 
the Commission be justified. Now, if, in the wisdom of this commit- 
tee, it appears that the votes are not available to fet & permanent ex- 
tension, would you favor a 4-year extension rather than letting the 
Commission lapse, as you said it would, in November? 

_Mr. Suretey. I think so. I think matters of civil ri are. 
bipartisan in nature. However, I do think we have these differences. 
I think it is significant that in the Democratic bill, S. 1117, that some 
Republican Senators have joined. 

_However, I find not a single Democratic name on the Republican 
bill, for a permanent agency. 

tor Ervix. May I suggest, if I may interrupt here, it shows 
that the Democrats are more optimistic, The Democrats apparently 
think they are going to get everybody to conform to their views in this 
area before the last lingering echo of Gabriel’s horn trembles into 
ultimate silence. The Republicans appear to be a little more pes- 
Simistic in their views on that. 

Senator Barn. Mr. Chairman, I ask the subcommittee record to- 
show that the chronological introduction of these bills is such that 
the Democratic bill was introduced as of the 19th of March, and an 
effort was made to open the doors, to get all the Members of the 
Senate to join in the sponsorship on this. 

_ On the 28th of March, a week or so later, a Republican bill was 
introduced, without any effort being made to solicit the support of 


Now, I said in my statement, as you probably recall 
the distinguished chairman and I agree that ~< ae be 


Senator Ervin. Despite my optimistic nature, I someti 
feeling of despair that, caught between two groups in shdeope wb et 
field, my efforts to try to preserve basic constitutional rights for all 
ns of all races in all generations might suffer because each 
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one wants to show more zeal for the groups that disagree with those 
on my side of the fence. 


Senator Baya. Mr. Chairman, you are very gracious in allowing 
us 


Mr. Suiptey. The chairman probably summarizes the situation 
that does exist, Senator Bayh, and I think it does raise an important 
point. Civil rights is the business of every American, and it should 
be bipartisan. _ Unfortunately, both political parties, depending on 
who is sitting in the White House, have tended to exploit the emo- 
tional aspects of this whole area. 

I recall that when the President was a Senator, and when he was 
campaigning, he certainly garnered many votes by promising widely 
throughout the Nation that one of his first acts would be to introduce 
a civil rights bill, and I think we Republicans would be remiss in not 
calling that to the attention of the Nation, that he has not introduced 
any broad-scale civil rights bill yet; that he has, perhaps, after a 
couple of years, gotten around to doing a little something in the field 
of voting, and now we find in S. 1117 which, I presume, has the Presi- 
dent’s support since it relates to the 4 years he mentioned in his mes- 
sage on this subject, and here we find a very limited or temporary bill, 
which is certainly something like half a loaf in the field of even the 
extension of this provision of the Civil Rights Act of 1957, which 
certainly the Nation must know was sponsored, and passed by Con- 
gress under a Republican President. 

Senator Baru. Mr. Chairman, there is little to be gained by 
haranguing against the President of the United States. 

I have a couple of questions I would like to ask you. 

Mr. Suterry. I apologize if I seem to be haranguing. 

Senator Ervin. Off the record. 

(Discussion off the record.) 

Senator Baru. I am certain we can all bat back and forth the truth 
of the accusation about the President’s efforts in civil rights, and that 
neither Mr. Shipley or myself could come to any agreement, but that 
is not the purpose of this hearing. 

As far as the extension of this particular Commission is concerned, 
my statement said earlier, that I thought it should be extended for so 
long as it is necessary to solve this problem, and I certainly think 
Democrats and Republicans alike realize that the entire world is look- 
ing to us to see whether democracy and the free enterprise people, 
run-your-own-show type of government, can solve an important prob- 
lem which is being publicized around the world. _ ' 

Do you view with any alarm at all the possibility that in the minds 
of some foreign people, people of other nations, if we make this Com- 
mission permanent we are recognizing that this is a permanent prob- 
lem which we are not going to be able to solve? I do not believe the 
President says that the problem is going to be solved in 4 years, just 
as the previous administration did not say it was going to be solved 
in 2 years, but this is an effort to make a longer extension than has 
ever been made before to give the staff more permanency, an oppor- 
tunity to dig the roots down. 

But do you consider—this is perhaps a propaganda weapon against 
us if we admit we have a problem that is going to go on ad infinitum, 
so to speak ? 
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Mr. Sureter. Senator Bayh, I think our national policies too often 
are adjusted to meet the criticism or the anticipated criticism of 
neutralists or Communists or even our friends around the world. 

Our problem is in our own Constitution. We wrote it and we 
can read it. If it is not being enforced, then we know it is not be- 
ing enforced. ren 

nator Baru. Do you believe we are living in a world where there 
are not one-hundred-some odd other nations, and that we can put a wall 
around us and not fear any other country? : 

Mr. Surrey. That is true. But our problems are purely domestic 
problems, and they cannot and should not be resolved with any refer- 
ence to the rest of the world and in conformance with their views. 
They should be resolved in conformance with our Constitution and 
the civil and criminal laws of our land. 

For me it would not be any justification for offering a watered- 
down piece of legislation with respect to the Civil Rights Commis- 
sion. If that is what is in the back of the President’s mind, I think 
he is compromising for political reasons in offering a limited bill, 
and he is comprising the civil rights of our Negro citizens, That is 
all. As has so often happened in other areas, the Negro leaders re- 
—— this, we all a this, and there is no use in kidding our- 

ves or kidding each about it. 

Senator Baru. Your statement leads me to believe that we have 
a basic disagreement in this, 

Mr. Sureter. If you will join in 8. 1219, you wouldn’t-— 

Senator Barn. [f you would let me finish, I could set down my 
position and you could contrast it with yours, if there is a difference. 

Mr. ane +“ sir. 

Senator Barn. By saying that civil rights is purely a domestic 
problem, I think we show a complete Lesko realization of what we 
are pe today in the world. 

® are engaged in more today than protecting the basic rights of 
each American citizen. This is our nt ine ak But lore and 
beyond that we are looking at a situation in which the United States 
is engaged in a war for survival, and we are confronted with the Com- 
munists whose leader said that they were going to bury us, they were 
going to surround us, they were going to strangle our economy. The 
other nations are looking to see whether we can produce as we say 
we can produce, and it is an important element in our foreign affairs. 

It is an important element in our foreign policy that we can show 
the rest of the world what democracy actualy does, what it can ac- 
eomplish in the area of civil rights, em loyment, education, and these 
— a -_ are clnasilied as domestic. 

© not thi at We can continue to ignore our problems 
and say they do not have an impact around the world. a 
_. When Pravda prints a picture of a police dog confronting N 
ge mately ave a det ee eflect on the United States, and 
oes not become more than a domesti 
mista en estic problem, then I am sadly 
- Suteter. I am surprised at the Senator from Indi 
have civil rights in Russia I haven’t heard of any of ioe In o- 
all a Se wren dane cee about, do not have = eres 
near we have. Even i land, ivil rights 
that we have find no comparison. —— — 
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So why should we be influenced one way or the other by 107 coun- 
tries in the world which do not come anywhere near us in civil rights ? 
Would you propose, if these countries are opposed to civil rights, are 
you saying that we should resolve against our having civil rights? 

I think we should totally ignore these other nations and resolve our 
problems as we think we should resolve them, in conformance with 
our Constitution and our civil and criminal laws. 

Senator Bayu. Let us examine what I said. 

Mr. Surptey. You are saying that we should have concern about 
ue and the other countries in the world. I am not familiar 
wi 

Senator Baya. Apparently not. Apparently Mr. Shipley is the 
only one who is—— 

Mr. Suretey. I do not want to be discourteous, but you are leaving 
a false impression here. These other countries do not have anywhere 
near the recognition of civil liberties that we have; not in South 
America, not even our neighbors in Canada. 

Senator Baru. By your own admission, sir, you are not willing to 
let the United States do half a job just because it is better than some 
of the other nations in the world, are you? 

Of course, you are not. 

Mr. Surptery. No, sir. 

Senator Baru. We are trying to do the best possible job we can, 
and, for this purpose it does not make any difference what kinds of 
civil rights the other nations have. I want them to say that we are 
doing a good job in Indiana and the United States. Iam not worried 
about what kind of a job they are doing in Russia, but I am worried 
about what kind of a job we are doing in the United States. 

Let me ask another question that goes to the specific accusation you 
made about this being a watered-down version, an effort to offer a 
political plum toward the Negro vote on the part of the President of 
the United States. 

Mr. Sutpetey. No, I did not say that. 

Senator Barn. In Senate bill 1117 it provides for an increase in the 
subpena power of the Commission. This provision is not in Senate 
bill 1219. Does this suggest to you that this is a watered-down ver- 
sion? Are you opposed, is your party opposed, to strengthening the 
Commission by giving these increased powers ? 

Mr. Suretry. Well, those are not increased powers. Those are 
simply procedures. ‘The only increased powers 

Senator Barn. But the Commission would have the opportunity to 
do more and to find out more in the area of civil rights. 

Mr. Sutetry. The only increased power is, S. 1117 is the same, and 
that would add to the power to investigate, study and appraise the 
power to act as a national clearinghouse. The language is identical 
in both bills. : 

Senator Baru. That is not true. If you read the bill closer you 
will find that S. 1117 does provide additional subpena powers that are 
not in S. 1219. I am not arguing one bill or the other, but are you 
against or are you in favor of strengthening the subpena powers of 
the Commission on Civil Rights? 

Mr. Sutetey. I think the Commission should be strengthened. The 
Republican bill simply adds at the end that the Commission shall 
have all power necessary to make rules and regulations. 
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Senator Baru. It says nothing whatsoever about the subpena pow- 
ers. Are you in favor of the provisions that are in S. 1117 as far as 
those are concerned ? 

Mr. Surrrey. Yes, sir. , 

Senator Baru. Then the record can hardly show that you believe 
this part of the bill is a watered-down effort. 

Mr. Surertey. Oh, no. 

Senator Barn. Fine. ; ; 

Mr. Surptey. I am not saying that, Senator. Republicans like Mr. 
Scott and the others who have joined, and Mr. Javits who have 
joined in S. 1117, I think they reflect the view that certainly every- 
thing in that bill should be supported by Republicans. But I think 
the watered-down aspect of it is that the President has not put his 
full power on the line to make this agency permanent rather than 
to imply it is just another continuing temporary thing, as kind of 
a sop to its opponents. 

Senator Barn. It is twice as much an extension as has been pro- 
vided for previously. That is not a watered-down version. 

Mr. Surrey. The President is to be commended for that. 

Senator Barn. One other question with respect to the bill, Mr. 
Chairman, if I may. 

I know you are anxious to close up. 

Senator Ervin. I just wish to ameliorate this discussion. IT was 


going to with Mr. Shipley that the Democratic bill is bad, and 
wi that the Republican bill is bad. 
ator Bars. That shows that we have a real impartial chair- 


man. (Laughter.) 
One other question, if I may. In Senate bill 1117, it provides for 
inerease in the we diem compensation of the Commission, an effort 
to try to make the burden of service less great, an effort to try to more 
adequately compensate the members of the Commission. S. 1219 does 
not. 

Are you opposed to this increase; do you feel that this increase 
should be granted and would strengthen the bill? 

Mr. Sutriey. I think that those are reasonable pro increases, 
although I do not think the test of whether these men like Dean Gris- 
wold of Harvard Law School, and the dean of Howard Law School 
are for hire at $75 a day or $12 a day, 

I think the important question is they should be compensated for 
their necessary expenses, and that we do not try to hire people to 
resolve important questions of this kind. It carries a great responsi- 

bility, and I think the President has wisely chosen men of considerable 
prestige and learning in their specialized field that truly represent the 
national conscience, and we certainly do not want to make this a job 


that people apply for or compete with each other to get by reason of its 


stipend. 
ate Barn. I do not think we are ever going to make this a job : 


like that. But I think we need to point ont for the record 

bill that is composed of individual parts is like a human aie ond 

we have to look at each part at a time. : 
You apparently agree with the two latter provisions that are con- 


in the so-called watered-down co and you feel they would | 


strengthen the Civil Rights Commission 


| 
| 
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__Mr. Suiprey. Yes, sir. I think the provisions of S. 1117 would: 
The only fault J find with it, and I think the Republican Party can 
find fault with it, is that it does not go far enough to make this agency 
permanent. That seems to be our political difference on the matter 
and, of course, I think that is a partisan difference, to some extent. 

Senator Barn. That comment, Mr. Chairman, is the end of my 
statement or rather my questions. I regret that, perhaps, my voice was 
raised a bit. 

Senator Ervin. I think you kept yourself in very good bearing and 
you have shown remarkably good humor. 

Senator Bay. I am not accustomed to having the area of civil 
rights become embroiled in a political controversy nor to having the 
President of the United States, at least on a very narrow edge, accused 
of being less than sincere in his efforts and less than complete in ful- 
filling the promises made in the field of civil rights, because this is 
not the case. 

Mr. Surpiey. I suppose the record will speak for itself in all those 
‘connections. 

I appreciate the opportunity to have appeared before the subcom- 
mittee, Mr. Chairman, and I can assure you that the Republican Party 
in the Nation’s Capital will do its best to support any proposal which 
strengthens this agency and advances the cause of equality of oppor- 
tunity for all citizens. 

Thank you, sir. 

Sentor Ervin. We will call the next witness. We have got to get 
over to the Senate at 1:15. 

Mr. Creecu. Mr. Chairman, the next witness is Mr. Sexton—Mr. 
John Sexton of the Young Democratic Club of the District of 
‘Columbia. 

Mr. Sexton? 


STATEMENT OF JOHN J. SEXTON, PRESIDENT, YOUNG DEMOCRATIC 
CLUB OF THE DISTRICT OF COLUMBIA 


Mr. Sexron. Mr. Chairman and members of the subcommittee, my 
name is John J. Sexton. I am president of the Young Democratic 
Club of the District of Columbia. I appreciate the opportunity to 
appear today on behalf of the 800 members of the Young Democratic 
Club of the District of Columbia to urge you to report favorably S. 
1117, a bill to extend for 4 years the Commission on Civil Rights as an 
agency in the executive branch of the Government, to broaden the scope 
of the duties of the Commission, and for other purposes. 

The Commission on Civil Rights was established in 1957, with a 
2-year life, which has been extended, for 2 years on each occasion, in 
1959 and 1961. During this period, the Commission has held hearings 
all over the United States, and has collected information through the 
efforts of staff workers and the State advisory committee. Confer- 
ences of educators and housing experts have also been held. The 
Commission has published several excellent reports. ‘ 

The Young Democratic Club of the District of Columbia believes 
that the record of the Commission on Civil Rights strongly supports 
an extension of its existence. We support the 4-year extension pro- 
posed in S. 1117 in order to permit the Commission to plan for several 
vears instead of being limited to a 2-year life, as under existing law. 
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- Civil rights are so closely related to individual emotions (often at 
a very high pitch in this area) that the aid of an independent expert 
governmental group is extremely important for the dissemination of 
objective information. Much of the information about civil rights 
matters is distorted. The Commission is in a unique tion to 
make a disinterested and objective ty 5 Bl of civil rights matters 
and to inform the President and the Congress and the people of the 
actual facts. ; ; ‘ 

In addition, the Commission should be able to disseminate informa- 
tion to Government agencies, communities, industries, organizati 
and individuals. The Young Democratic Club of the District o 
Columbia supports the provisions of S. 1117 authorizing the Commis- 
sion to serve as a national clearinghouse for information and to pro- 
vide technica] assistance on civil rights matters. ; 

Nothing contributes more to civil rights problems than ignorance 
and misunderstanding, which, particularly in this area, lead to hatred 
and fear. Nothing will help as much to improve the situation as will 
widespread knowledge of the facts—not just part of the facts, but all 
of the facts; not merely facts about civil rights problems in one region 
of the country but facts about civil rights problems all over the 
United States. Civil rights is not a regional problem, but a national 

roblem. An information clearinghouse at the national level would 
helpful to the dissemination of facts on civil rights issues. 

The Young Democratic Club of the District of Columbia also sup- 
ports the other, wore technical provisions of the bill, revising pertinent 
travel expenses and somewhat extending the subpena jurisdiction of 
the Commission. Allowing a subpena of a witness to a hearing 
within 50 miles of where the witness is, even if this is in another 

, is reasonable. Rule 45(e) of the Federal Rules of Civil Proce- 
dure allows a subpena to be served within 100 miles of the place of 


ng. 

The essential thrust of S. 1117 is that there should be at the national 
level an organization dedicated to dissemination of information and 
advice about civil rights matters. The more informed all people are, 
the better the judgments they will make about current, issues. A na- 
tional clearinghouse for civil rights information will be an important 
service to all citizens of the United States and the U.S. Commission 
on Civil Rights has demonstrated that it is well qualified to perform 
this important function. 

I would just like to add that I certainly agree, and I think the club 
agrees, that civil rights is not a pertienn matter between either party, 
but it’s a matter of the basic rights of our citizens, and that the deci- 
sions that ought to be taken in this area should not be based upon 
political considerations but we should do them because they are right. 

The Y Democratic Club of the District of Columbia urges you 
to report S. 1117 favorably. 

Senator or The committee wants to thank you for maki your 
appearance and presenting your views and that of the Y 
pee = hong peed net of Colonhn = os 

BAYH. me just say one word. I would li i- 
ment the witness for his interest. As I mentio to Mr. Shinlee 
think it is wise to have a young political organization interested and 
Mr. n, with due to you and because you have done such 
a wonderful job presiding I would like to emphasize one point 
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that the present witness has made, that I do not believe civil rights is 
aregional problem. It isa problem that confronts our whole country, 
and that those of us who live in other areas of the South who are so 
smug and feel we have this civil rights problem solved are not being 
honest with ourselves. 

Senator Ervry. I hope that view prevails generally because I have 
been trying to say that you cannot rob one set of people of their basic 
constitutional rights, for if you do, the law will soon come back to 
curse another group. 

Senator Barn. Thank you. Civil rights, if they are not given to 
citizens of an Eastern State, then they are not held by citizens of the 
South, and if they are not held by citizens of the South, if there is a 
deprivation of their rights, there is a deprivation of the rights of citi- 
zens in the Western States as well as the Southern States. 

Senator Ervin. We will stand in recess until 10:30 tomorrow morn- 


a 
hank you. 

(Whereupon, at 1 p.m., the subcommittee was in recess, to reconvene 
at 10 a.m., Wednesday, May 22, 1963.) 


CIVIL RIGHTS COMMISSION 


WEDNESDAY, MAY 22, 1963 


U.S. SENATE, 
SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

_ The subcommittee met, pursuant to recess, at 10:30 a.m., in room 
12228, New Senate Office Building, Senator Sam J. Ervin, Jr. (chair- 
naan of the subcommittee), presiding. 
Present: Senators Ervin, Bayh, and Keating. 
Also present: William A. Creech, chief counsel and staff director; 
sand Bernard Waters, minority counsel. 

Senator Ervin. The subcommittee will come to order. 

According to the schedule, Senator Saltonstall is the first witness. 

Senator, we are delighted to have you with us and will hear you at 
ithis time. 


‘STATEMENT OF HON. LEVERETT SALTONSTALL, A U.S. SENATOR 
FROM THE STATE OF MASSACHUSETTS 


Senator Sauronsraty. Thank you, Mr. Chairman. I appreciate the 
‘opportunity of appearing here before you. You and I have sat at the 
‘same table a good many years now and I think this is the first time 
I have appeared formally before you and the gentleman on your left, 
Mr. Keating. 

I appreciate the opportunity to appear in behalf of my bill, S. 1219, 
which would make the Commission on Civil Rights a permanent 
agency in the executive branch of the Government and broaden the 
scope of its duties. Since its creation under the provisions of the 

Civil Rights Act of 1957, the life of the Commission has been extended 
twice for 2-year periods, first in 1959 and then in 1961. It presently 
is scheduled to expire on November 30 of this year, 1963. 

Previous extensions of the Commission have not been accomplished 
without delays. A period of uncertainty has accompanied each pro- 
posal for extension. Such uncertainty cannot but affect the nature of 
the work of the Commission, and increase the difficulty of obtaining 
and retaining a competent, professionally trained staff. _ 

If necessary, meaningful, and helpful long-range studies are to be 
undertaken, and a comprehensive, well-balanced program developed, 
a sense of Commission permanency is required. 

At the present time about half of our States possess commissions on 
human rights. In my opinion, we need to place the U.S. Commission 
on Civil Rights on a permanent basis just as these States have done. 
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To grant permanent status to the Commission is not to abdicate 
simenaanasl eomieene or to imply, as some individuals have asse 
that we view pessimistically the possibility that the civil rights ques- 
tions in the United States will ever be solved. : 

Congress will retain the opportunity for regular review of Commis- 
sion activities because the Cromionioalon will be coming before the Con- 
gress annually for appropriations. 

If the Commission should cease to perform a necessary or useful 
function, Congress can decline to appropriate funds for its continu- 
ance. Meanwhile, it will have the status that goes with increased in- 
dependence and security. ears, 

Commission serves as a tangible reminder to minorities, to the 
Nation, and to the world that our Government recognizes there is 
wore to be done before al] Americans enjoy equal opportunities and 

ts. 
“AWe will all recognize that unfortunate differences exist in these re- 
spects between citizens, and that these inequities are by no means 
confined to any single area of the country or to any one minority group. 

A bipartisan body which represents all aphical sections of 
the Nation and includes men of the high caliber of those who have 
served on the Commission to date, can do much to point up, in a dis- 
pamnionnte, objective way our national deficiencies in the civil rights 


_ I believe the Commission is doing a good job in a most difficult and 
important area of our national life, and hope that it will continue to 
function in as commendable a fashion in the future. 

It is important to have a body such as the Civil Rights Commission 
to which individuals, entire communities, and Government agencies 
ean turn for assistance and advice, and to which complaints about 
all privations of civil rights be directed. 

he psychological impact alone, of such an organization is great, 
but its positive contributions to the attainment of a better society can 
be even greater. We need such a body to seek out the facts and to set 
them forth for all of us to ponder. 
_ The reports of the Commission have proved useful. have 
included studies in the areas of voting, housing, education, inis- 
tration of justice, and employment, with a report on the status of 
equal opportunity in the Armed Forces among those to become avail- 
= this year. Poe j 

_ Hearings and conferences have been undertaken to gather informa- 

tion which would be helpful in gaining an understanding of the situa- 
= which con aene us as . Nation. 

earings on the status of the equal protection of the law, to ci 
example of Commission activiti have hace bold ts ob A heeloape 
United gpg to a New York, Chicago, Cleveland, Detroit, 
Atlanta, San Francisco, Los Angeles, Phoenix, Memphis, Newark, 
ma! on aac = 

nferences have also held to bring together educators 
share their experiences and to exchange information and advice, " 

Helpful as the Commission activities have been, I believe that it 
ean make an even er contribution in the civil rights field. For 
that — 1219 proposes to expand scenswhat Commission re- 
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_ Increasingly, there is a need for expert assistance in the prepara- 
ton of practical programs which will carry local communities and 
orivate groups forward to the desired civil rights goals. 

The commission does, of course, presently furnish limited assistance 
0 groups and individuals concerning civil rights problems. 

It has also advised the executive branch about desired policy 
changes and the administrative techniques required to make them 
»ffective. 

But these efforts need to be raised to the level of the factfinding 
and reporting functions of the Commission, if the full measure of 
she potential impact is to be realized. 

Therefore, my colleagues and I are suggesting that clearinghouse 
and technical assistance functions be given more recognition as re- 
sponsibilities of the Commission. They will become more and more 
important as time goes on. 

Probably most of us would not agree with every recommendation 
of the Commission. But this is not relevant to the question before 
us. We can all agree, I think, that the Commission has operated in 
a responsible fashion, has made a constructive and important con- 
tribution to the body of knowledge available about the status of civil 
rights in this country, and is in a position to be of significant assist- 
ance to local communities, Government agencies, and individuals in 
the future, as they set about meeting the challenges before us in the 
area of civil rights. 

I therefore urge the favorable consideration of S. 1219. I appreciate 
the opportunity to appear before you. 

Senator Ervry. Senator, we are delighted to have you with us. 

T am somewhat regretful that such an able and optimistic person as 
the distinguished Senator from Massachusetts would be so pessimistic 
‘in respect to this particular field that he would think it would be nec- 
‘essary to have this Commission continue to exist until the last echo of 
‘Gabriel’s horn trembles into ultimate silence. 

T take some consolation from the fact that the Senator from Mas- 
sachusetts makes a recommendation which is quite in harmony with 
my prophecy when this Commission was originally created, and that 
was that it would be saddled upon the American taxpayers forever. 

Senator Savronsrauu. Is that a question or an observation, Sen- 
ator ? 

Senator Ervin. That is an observation. 

Senator Satronsratu. May I make an observation in reply ? 

Senator Ervin. Yes, sir. 

Senator Sauvronsrary. I know that the chairman feels that way 
because I have discussed this question with him. ; 

One of the reasons that I became the sponsor of S. 1219 is that while 
I was the chief executive of our Commonwealth, I think it was in 
1943, we had a disturbance which included rioting between Irish and 
Jewish teenagers, if you will, young people, in one of our sections of 

on. 
ee not appreciate the seriousness of this situation at first. When 
it was called to my attention by a New York newspaper, I was quite 
firm in stating that I did not believe there was any racial disturbance 
in the Boston areas. I found that I was mistaken, that there had been 
this disturbance and I immediately appointed an unpaid commission 
to look into it. 


20—-982—63 5 


60 CIVIL RIGHTS COMMISSION 


As I remember it, the commission consisted of two Irish Catholics, — 


two citizens of the Jewish faith, and two citizens of the Protestant 
faith. Members included the bishop of the Episcopal Church; a 
Catholic priest, a very high Catholic layman, and I think a Jewish 
rabbi, but I am not quite sure. 

That commission held meetings and issued a report of findings. 
I think I was as proud of that act and the workings of the commius- 
sion as anything that I did because I do not remember that we had 
any other trouble during my period as Governor. We may have had 
a little stir-up, but very little. 

That committee has been continued, I believe, to date. I know It 
was continued until just very recently. I think the value of that com- 
mittee and the value of the Civil Rights Commission is peychological 
as much as anything else. I know your feelings, Mr. C 1airman, and 
I respect you as a gentleman and as a colleague, and I have a high 
regard for your sincerity. When you say Rige yf forever” I 
do not think it is a question of continuing the Civil Rights Com- 
mission because of any likelihood that certain discriminatory activ- 
ities will go on forever, long beyond your time or these gentlemen 
who are present here today—Mr. Bayh and Mr. Keating. 

I think in cases of disturbances of a racial character, whether they 
be in Boston, New York, Indianapolis, or North Carolina; it is of 
value that a commission of this character is on the job and can be 
turned to to settle them. As long as we can get to serve on the com- 
mission high-type people of a nonpartisan character, people who are 
respected as individuals, we are doing something for the good of our 
country, when we continue the commission to handle such situations. 

That is the reason that I sponsored this bill to make the Civil 
Rights Commission a permanent agency. I was, as I say, impressed 
by the way a similar group helped so much in Massachusetts. 

Senator Ervin. I do not mean for anything I said to be construed 
as criticism of you as a Senator because I do not know of anyone any 
more sincere or industrious than the Senator from Massachusetts. 

What the Senator did as Governor of Massachusetts is entirely in 
harmony with my view as to the only way these problems can be solved. 

As Governor of Massachusetts, the Senator established a commission 
which operated upon the local level where the people concerned lived, 
and I think there is a fundamental difference. 

_I do not think there is any comparison between what the Senator 
did as Governor of Massachusetts and what the Commission is doing. 
Every word in this Commission’s report is an effort to enforce con- 
formity to doctrines which many areas do not accept; and all of its 
recommendations, in my judgment, except perhaps two—one about 
the provision for the relocation of people disp] by urban renewal 
projects, and the proposition to amend the Constitution in one respect, 
are unwise. I do not agree with the proposed amendment for the most 
part either, but I think every one of the other recommendations of 
the Commission has either been unconstitutional or has contemplated 
an intolerable expansion of activities of the Federal Government. 

This Commission is recommending that some agency of the Federal 
Government be given the power to supervise the activities of all the 
financial institutions in the United States whch are regulated, in some 
way, by the Federal Government. It recommends that the power to 
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examine all loans made to Negroes or refusal to make loans to Negroes 
in order to determine whether or not there was any discrimination in 
the action of these financial institutions, be given to a Government 
agency. 

That recommendation is not joined in by Dr. Rankin or Dean Story. 

Dean Story feels that a financial institution is in business for busi- 
ness purposes and not for social reform; and I might add that it would 
be an intolerable expansion of the power of the Federal Government 
for it to exercise supervision of all loans and have the right to call 
in and question any financial institution in the United States super- 
vised by any agency of the United States, and for it to have the power 
to breathe over the shoulders of lending institutions and investigate 
their motives in making loans. 

Senator Sarronsraut. Well, I thank the chairman. I would say 
that I have supported civil rights legislation dealing with voting and 
so on. 

_I have not gone as far as some of my colleagues interested in civil 
rights have gone, with respect to questions such as the chairman has 
just discussed. 

Senator Eryrn. I am impressed with the Senator’s statement that he 
did not vote for all of the recommendations. 

Senator Keating? 

Senator Kratrne. I just want to commend my colleague from Mas- 
sachusetts for a very fine statement and tell him that I am proud to 
be associated with him as a cosponsor of the measure which he has 
offered. 

I think there is strong argument for making this commission per- 
manent rather than extending it for a period of years when we have 
had this experience of continual harassment and difficulty every time 
its life seeks to be extended. 

I do not think this is a pessimistic attitude. I welcome the day 
when the civil rights problems no longer require the existence of such 
a commission. They certainly do today, and as the commission has 
brought out very important facts which needed to be told to the Amer- 
ican people and they will continue, I am sure, to operate in a respon- 
sible manner with the very fine men of both parties in all sections of 
the country who man this commission. 

It is always open to the Congress as the Senator has pointed out, to 
deny appropriations if it is felt that they have completed their work 
or to pass a bill winding them up. pe 

It seems to me that for future plannings, it is highly desirable to 
have the commission made a permanent agency as is envisioned in 
the bill offered by the Senator from Massachusetts. 

Senator Sartonstatu. Thank you, sir. 

Thank you, Mr. Chairman. ¢ 

Senator Ervin. We are delighted to have the Senator with us. 

Mr. Creecu. Mr. Chairman, the next witness is Senator Harrison 
A. Williams, Democrat of New Jersey. . 

Senator Ervin. Senator, we are glad to have you with us today. 
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STATEMENT OF HON. HARRISON A. WILLIAMS, A U.S. SENATOR 
FROM THE STATE OF NEW JERSEY 


Senator Wiu1ams. Mr. Chairman and members of the committee, 
as a cosponsor of S, 1117, lL certainly appreciate the y pe iano to 
appear seat this committee and say a few words of advocacy on 
behalf of the proposal. : 

The question involved here as I see it, is shall we let the U.S. Com- 
mission on Civil Rights die, or shall we let it live and expand its 
functions. 

In my reading of the Commission's activities since Congress brought 
it into existence in 1957, I am convinced that not only has it fulfilled 
its statutory responsibility, but it has done it in a mature, legal, im- 
partial, nonpartisan and eminently proper manner. 

All across this country we are faced with difficult problems involv- 
ing civil rights. Minority groups of all types face hurdles placed in 
their way by jealous or fearful majorities. These extend not only to 
the well-known racial questions involving voting, employment, educa- 
tion, and public accommodation, but to a host of other questions stem- 
“7 from ethnic or religious differences. 

I do not think we have to point our finger at the people of Birming- 
ham, or Oxford, or Auburn, or Albany, or Little Rock. 

We can look at the North, at Orange, and Englewood, and Trenton, 
and Camden, and Newark, for in New Jersey we have this problem 
too, and it extends from Cape May to Hoboken. 

We are fortunate to have been spared violence, but some of our 
communities have tion which limits the opportunities of the 
minority to obtain equal education just as surely as I am before this 
committee today. 

Prejudice has such a hold on some of our New Jersey unions that 
Negroes have an almost impossible time getting into the required ap- 
prenticeship programs. 

I think there are less than 10 nonwhites among a total of some 4,000 
apprentices in New Jersey today. There is a difficult housing situa- 
tion; cities like Trenton, where 25 percent of the city’s population 
~ in poser ag pe ee - P 

ese people, most of them . find their esca revented b 
onahination of race prejudice and economic blockade which is, itself, 
the — of prejudice. . 

ousing situation is reaching the point of crisis. It costs 
Trenton, Camden, Newark, and sche cities in New Jersey money to 
live with this prejudice. It shows u when twice as many arene 
children drop out of school as the white children and when unemploy- 
ment and welfare charges begin to mount to take care of them and 
= oe F 

early, New Jersey has some deep seated and massive i 
the field of civil rights. We are working on them me pe 
last Saturday, State Commissioner of Education Frederick Raubinger 
directed the 7 of Orange to end racial segregation in the Oakwood 
— before the me ae of the — school term in the fall, 

@ are continuing to work in a similar program and t 
lem in Englewood. I think the commissioner's position, which eee 
ported fully by our Governor, Richard Hughes, was in keeping with 
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everything that is right and just and I certainly compliment our 
State officials for these actions. 

This problem is common to almost every community in the Nation 
and when Federal tax money is used to finance housing, manpower 
development, education, and military programs, all of which have an 
unavoidable connection with minority groups, then it becomes a na- 
tional problem which the Federal Government has the responsibility 
to involve itself in. 

_ If the Government of the United States is to be judged in interna- 
tional circles on the manner in which its citizens are treated within its 
States, then the same Government must move to protect these citizens. 

In Newark recently, the Civil Rights Commission held one of its 
regional hearings. Prior to that hearing, the State advisory commit- 
tee had been planning to have a hearing in Newark, but deferred to 
the U.S. Commission when it was requested to do so. 

It was good that that happened this way, for the U.S. Com- 
mission has the subpena power which the advisory committee does 
not have, and many witnesses called by the Commission had pre- 
viously refused to appear before the advisory committee. 

In that hearing a great many problems were unearthed from the 
secret caves of bigotry which Newark citizens were not aware existed 
in their city. 

In the words of J. Stanley Husid, the chairman of the New Jersey 
Advisory Committee to the U.S. Civil Rights Commission, “We sud- 
denly found a whole vista of civil rights problems in New Jersey 
that we had been unaware of.” 

That Newark hearing had an important effect in New Jersey. 
Immediately, the advisory committee held hearings in Camden and 
in Trenton and although the findings of this committee will not be 
available until probably next month, I have been told that condi- 
tions there are no better and in some instances, worse than in Newark. 

From our experience, I know that without the guidance and en- 
couragement and example of the U.S. Civil Rights Commission, our 
own. efforts to combat prejudice would be far less efficient, effective, 
and timely. 

In New Jersey, we need the Civil Rights Commission, but it is not 
enough just to extend the life of the Civil Rights Commission. An 
expanded role in my judgment is very vital. 

At a time of accelerating tension in the field of civil rights we need 
action as well as study from the Civil Rights Commission. 

I fully support the proposal to assign the clearinghouse and tech- 
nical assistance functions to an expanded commission and know from 
our New Jersey experience that local civil rights organizations need 
all the expert help they can get if they are to work in an intelligent, 
calm, and moderate manner to solve this most severe and serious do- 
mestic problem. ; ; : 

A study commission at the national level is fine. But sometime 
we simply have to get down to the day-to-day problems of discrimi- 
nation in every community. We desperately need a program to tackle 
the daily, specific denials of civil rights that add up to the national 
disgrace about which we have all heard much too much. hed 

I can’t emphasize too strongly the need for the Commission to 
establish field oftices that can work directly at the community level 
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to organize, encourage, and coordinate full-scale and positive pro- 
grams mages faa the | goals of equal opportunity in these fields of 
voting, education, housing, employment, and the other areas. 

I assume that the Commission plans to establish such field offices as 
a natural part of its clearinghouse function, but if not, I would 
strongly urge an amendment to the bill clearly authorizing such field 
offices. 


In conclusion, Mr. Chairman and members of the committee, I want 
to offer my thanks and co ulations to the men of the U.S. Civil 
Rights Commission. They have contributed mightily to the forward 
p of humanity in our land. ' ' ‘ 

eir five-volume report of 1961, for example, is a dispassionate 
chronicle of man’s inhumanity to man which already has had a positive 
and beneficial result across the country. 

I would not have believed it until I read portions of these reports 
that it was possible for Americans to be —_ so prejudiced as the 
Commission found in its studies of Negro efforts to secure their voting 

ights. There it is for all the people of our country to read. 
is story needs to be told in the U.S. Civil Rights Commission and 
they — been telling it honestly and forcefully. It will be a long, 


) 5a 
We must continue to work at it for our morality is at stake. 


Mr. Chairman, I sup this bill with all my conviction and I cer- 
tainly thank you for the opportunity of being here and presenting 
my views, 


Senator Ervin. Senator Bayh, do you have any questions? 

Senator Barn. I would like to point out something here that the 
Senator hit on and that is ofttimes overlooked. 

You recall as we were parting for the joint session yesterday that 
this matter of racial discrimination or the protection of basic civil 
rights is not confined to one geographic area of this country, and 
sometimes some of us tend to look over the fact that it is right under 
our own nose and I appreciate the fact that the Senator pointed this 
out. 

Senator Wiritaams. I know where my battleground is. It is right 
in my hometown of Westfield, N.J. My folks do not like to hear me 
say it, but I say it. It is right in my neighborhood. 

Senator Ervin. The Senator's statement very frankly admitted that 
there is some discrimination in his own State, 

I would like to have everyone be that frank. I am not referring to 
any Members of the Senate, but when there is an outbreak of racial 
violence in Chicago, officials usually say that is “fallout” from Bir- 
— or somewhere in the South. “They do not respon- 
sibility for it. They have problems lying on their own d . but 
they ignore them, and say something about sinful conduct in the 


I am glad the Senator from New Jersey does not take that attitude. 

Senator Wititams. We have had a little violence in New Jersey. 
The last episode was at Princeton University as a matter of fact. 

I do not too moralistic or feeling righteous about our having 

answered all of our problems up North and point the finger as I said at 

who are oe yg in the South. 
is why I think these field offices are so i We need 
help. We need it from thoughtful, moderate people who can come to 
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che ignorance of prejudice and guide us into the land of understanding 
and reason. 

Senator Bayu. We have this problem in Indiana, I would like 
50 point out in the last 4 years we have established a very strong work- 
ing, well-organized civil rights commission in the State to solve this 
problem and I know it would interest the additional assistance that 
your State commission felt that this Federal Government added to 
heir emphasis in the local area. 

Senator Witiiams. Yes, it opened the door to very helpful things. 

I appreciate the opportunity to appear before you. 

Mr. Crescu. Mr. Chairman, the next witness is Mr. John de J. 
Pemberton, Jr., of the American Civil Liberties Union, He is accom- 
panied by Mr. Lawrence Speiser. 


STATEMENT OF JOHN de J. PEMBERTON, JR., EXECUTIVE DIRECTOR, 
AMERICAN CIVIL LIBERTIES UNION, ACCOMPANIED BY LAW- 
RENCE SPEISER 


Senator Ervin. We are glad to have you gentlemen with us. 

Mr. Pemperron. Thank you. Members of the committee, my name 
is John Pemberton, and I appear as executive director of the Ameri- 
can Civil Liberties Union to present its views advocating the exten- 
sion of the life of the Commission. 

By way of identification further, I, before April of 1962, was a 
lawyer in private practice in Rochester, Minn., and during that period 
I had the privilege of serving on a State advisory committee to the 
Commission on Civil Rights for the State of Minnesota. 

Prior to that, I had been a teacher of law in Durham, N.C, 

The statement I have prepared, I would like to file with the com- 
mittee and speak merely briefly from it in the time allotted to me. 

(The full, prepared statement of Mr. Pemberton follows:) 


TESTIMONY OF AMERICAN CIvIL Lisertigs UNION, NEw York, N.Y., ON PROPOSALS 
To ExtTEND LIFE oF U.S. Civit RIGHTS COMMISSION, PRESENTED BY JOHN DE J. 
PEMBERTON, JR., EXECUTIVE DIRECTOR 


My name is John de J. Pemberton, Jr. I am the executive director of the 
American Civil Liberties Union, on whose behalf I appear here today. Before 
coming to the union in 1962, I was a practicing attorney in Rochester, Minn, for 
11 years and before that an associate professor of law at Duke University. I 
was privileged to serve during my residence in Minnesota as a member of the 
State advisory commission to the U.S. Civil Rights Commission. 

The American Civil Liberties Union enthusiastically supports proposals which 
will make the Commission on Civil Rights a permanent agency in the executive 
branch of the Government. 

The scope and seriousness of the race relations problems that confront our 
country represent the leading domestic issue. It must be resolved promptly. 
Forceful and imaginative action is needed to break down the walls of discrimina- 
tion that separate Negroes and other minority groups from first-class citizenship 
throughout the United States. The Federal Government must lead in the effort 
that will bring to the generations of Negroes now alive the enjoyment of Ameri- 
can citizenship within their lifetime. 

Among the tools that must be employed to achieve the goal of equal treatment 
are facts and education. Except for segregation’s victims, those of us who are 
professionally engaged in civil liberties and civil rights work are perhaps more 
familiar with the nature and extent of discrimination than the publie at large 
because we work with the problems every day. We do not know discrimination 
as well as its victims, but we know it well enough. But there are large portions 
of our citizens—mostly white to be sure—who know nothing about discrimination 
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except what they read; indeed, they know little about Negroes, so efficient are 
the workings of discrimination. 

But the glare of publicity to which race relations have been exposed P 
recent years has pricked the conscience of our society. And the work — 
Civil Rights Commission has contributed richly to this educational advance. e 
Commission is no publicity hound. The hard facts of discrimination and the 
Statistics that overwhelmingly show the unequal treatment accorded Negroes, 
have been gathered and presented in a scholarly and persuasive way by the 
Commission’s hard working staff which, in terms of the size of the problems, is 
undermanned and underfinanced. 

The work that the Commission has done in the few years of its existence has 
been extraordinary and invaluable. The information it has collected and dis- 
tributed has for the first time brought together the statistics bearing on the 
extent of discrimination. Its exposition of law and policy has been reasoned; 
its recommendations imaginative. 

To mention just a few of the Commission's publications is to demonstrate its 
usefulness. Its five-volume 1961 report, though only a fraction of its output, is 
by itself truly a monumental study of discrimination in voting, housing, employ- 
ment, education, and the administration of criminal law. Each of the volumes 
examines the law in its field, the modes of discrimination, the depth of discrimina- 
tion, and sets forth recommendations for eliminating discriminatory practices. 
The volume on justice, for example, gives a magnificent summary on jury dis- 
crimination practices with valuable statistical data. It also sets forth the law 
relating to systematic jury exclusion as handed down by the courts. 

Some of its other publications, all of which provide the kind of educational 
and informational data that is absolutely necessary to understand the depth of 
discrimination, include a 1960 report on discrimination in public higher educa- 
tion, and its two-volume 1962 report on public school segregation in the South, 
North, and West. For those who believe the North does not practice discrimina- 
tion or that the Commission is carrying on a vendetta against the South, let 

read the fascinating narrative of the litigation over the New Rochelle 
school system contained in the North and West volume, 

One other feature of the Civil Rights Commission that contributes further 
to its great educational role is its State advisory committees. Some are more 
active than others, but all of them provide a local base for studying racial dis- 
crimination in action and an additional educational channel ; and most important, 
the involvement of local citizens in eradicating the evils of racial discrimination. 
This last point must be emphasized. The North Carolina committee, for example, 
Wrote a 250-page report covering all phases of discrimination, and the Mississippi 
committee has recently published a report of stark terror in that State in the 
treatment of Negroes. These are truly important forward steps, by pointing out, 
to those officials and citizens responsible for denial of constitutional rights, that 
their own neighbors recognize the crime of racism and are putting their name 
and reputation behind efforts to end it. The psychological influence of such 
committees is enormous, 

The racial conflicts that plague the country will not be solved in the next 2 
years or the next 4 years. The conflict unfortunately is embedded too deeply. 
Thus, it is imperative that there be a permanent Government agency whose sole 
function is to be concerned with the investigation of denials of the right to vote, 
collection of information concerning the denial of the equal protection of the laws 


The American Civil Liberties Union urges that the Commission be made a 
permanent agency. 

Mr. Pemnerron. The American Civil Liberties Union enthnsiasti- 
cally supports the proposals to make the life of the Commission per- 
manent, to make it a permanent agency of the executive branch. 

We think this is desirable because our problems in civil rights and 
race relations are the Nation’s No. 1 domestic problem at this time. 
It is its foremost domestic problem if only because of our national 
commitment and dedication to the proposition of the declaration of 


a 
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776 that all men are created equal and because of the universality of 
he problem in all sections of the country to which previous witnesses 
have attested. Accordingly, there is a need for Federal direction, 
Federal leadership in approaches to the solution of the problem. 
I think the experience of the last decade has demonstrated the fact 
ithat information and education are major tools in the approach to 
‘this problem. They have demonstrated that and particularly the re- 
ports of this Commission have demonstrated the scope of ignorance 
among so many of us as to the extent of discrimination, of the conse- 
quences of discrimination and of the inhumanity that follows from it. 

The public attention given the problem as a consequence of many 
events, primarily decisions of the courts, but also as a consequence of 
the reports of this Commission have pricked the conscience of the 
public and much has followed from that attention and that acceptance 
of the moral responsibility implicit in it. 

But the Commission has not behaved as a publicity hound as, again, 
previous witnesses have testified. Its reports have been responsible, 
scholarly, its recommendations mature, its statistical information valu- 
able and often filling a vacuum of other lack of prior information. 

Reference has already been made to the five volume report for 1961 
which touches on many areas of our life that had received inadequate 
attention before. 

I would like to also call attention to the 1962 report on school segre- 
gation, particularly the volume dealing with public schools in the 
North and West. 

JI think one reading the very restrained, very balanced accounts and 
very detailed accounts of these controversies such as the one in New 
Rochelle, N.Y., would be impressed by the maturity that the Commis- 
sion has brought to our consideration of these issues. 

I would like to mention too, the importance of the 50 State advisory 
committees that served the Commission because of my personal ex- 
perience on one of them. 

Here again, the function of the Commission acting through State 
committees, committees of citizens, local to the geographical area being 
investigated, have thrown light on problems that the State’s own 
citizens did not know existed. 

Certainly, it was my experience as a member of one State advisory 
committee that it took the study and the activity and the hearings of 
that committee to bring home to me and to my fellow committee mem- 
bers and to the citizens who were looking over our shoulder as we 
conducted public hearings, the extent to which problems of discrimina- 
tion and prejudice were universal and were not local to one section 
of the country and the extent to which some of the aspects such as 
housing discrimination were increasing in intensity in our area just 
at a time when we thought we were perhaps taking more mature 
attitudes toward discrimination. 

T submit that 2 or 4 years more life for the Commission by itself will 
not do the whole job. 

I do not think this is pessimistic. I think this is realism and the 
reasons that have been ably urged here already this morning for 
improving the capacity of the Commission to do the job by giving it 
a permanent tenure, suggest that permanent tenure is needed in this 
instance. 
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We support also the proposals to extend the duties of the Commis- 
sion to nt as a stand mie ee for information and technical assist- 
ance to governmental agencies and to private organizations. , 

It would be disastrous if the Commission were allowed to expire. 
It would be shameful if its mandate were extended for only a limited 
time. The ACLU urges that the Commission be made a permanent 
agency. 

Thank you. : 

Senator Ervin. Do you consider that all of the recommendations 
of the Commission have been mature ¢ 

Mr. Pemerrron. I think they have been very mature recommenda- 
tions. 

This does not require, I think, the Senate to agree with the recom- 
mendations that have been made. 

Senator Ervin. Well, can you personally approve of the recom- 
mendation the Commission made with on to cutting off all Fed- 
eral grants to the State of Mississippi until the State officials of Mis- 
— change their ways and conform to the ideals of the Commis- 
sion 


Mr. Pemserron. I would suggest this is a mature proposal, not 
necessarily that it merits your agreement or mine. 

The Commission asked the President in that particular reeommenda- 
tion to consider seriously whether legislation is appropriate to assure 
that Federal funds are not made available to any State which con- 
tinues to refuse to abide by the Constitution and that the President 
ag i the legal authority he possesses to withhold Federal funds. 

Senator Ervin. Do you not think that recommendation shows the 
Magog the Commission that Federal grants to Mississippi should 

eut o 

Mr. Pemnerrron. It shows the conviction of the Commission that 
Federal funds ought not to be used to tuate this discrimination. 

Senator Ervin. It showed ifically that the Commission was of 

the opinion that Federal funds should be cut off from the State of 
Mississippi until the officials of the State of Mississippi change their 
ways, to conform to the ideas of the Commission. 
_ Mr. Pemprrron. I have to confess, Mr. Chairman, that I have no 
insight as to what the Commission thought other than what they said, 
and I think they said they were very much concerned about this 
problem 


Senator Ervry. Didn't they say in effect, that if Federal funds 
were granted to yw that the other States were being com- 
Leach 4 subsidize the subversion of the Constitution by Mississippi 

i 


Mr. Pemnerton. They did say that, yes. 
Senator Ervin. Now, let me call your attention to some other points. 
Mr. x. This is certainly true where Federal fun are 
ay hoe to expand discrimination. 
ator Ervin. Does not the Constitution of the United States say 
- all the lia power of the Federal Government. is vested in 


Mr. . Mr. Chairman, I answer that questi “Yes,” with- 
= claiming to be a constitutional lawyer, I 4 a poms Plea 
er. 
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_ Senator Ervry. Well, I would say that you are a good constitu- 
tional lawyer also. 

Now, would not an act of Congress which makes Federal grants 
and specifies the terms and conditions on which those grants shall be 
given, would not the cutting off of grants 

Mr. Pemperron (interposing). Yes; but I think it is to be as- 
sumed that the acts of Congress are within the meaning of the Con- 
stitution and would not intend the use of Federal funds to perpetuate 
patterns of discrimination. 

Senator Ervin. But does not the Constitution itself contemplate 
that the power to make decisions condemning people and imposing 
punishment upon people shall be done by the judiciary rather than 
the executive ? 

Mr. Pemerrton. I think this is a separate question. I do not think 
the Commission said that they were determining that the punishment, 
that the time for punishment was ripe, or that punishment had been 
merited. 

They said the Congress and President should consider seriously 
whether legislation is appropriate. 

Senator Ervin. It does not condemn the people of Mississippi and 
say, in effect, that they should not be allowed to have a project in 
Mississippi for a proposed trip to the moon? 

Mr. Pemberton. Let me refer to the example the Commission used, 
that the Federal Aviation Agency failed to take cognizance of its obli- 
gation to the overriding constitutional demands when it granted $2.5 
million for the construction of an airport without questioning the air- 
port’s plan to build separate eating facilities. 

This is directed to the use of Federal funds to perpetuate patterns of 
discrimination. 

Senator Ervin. Do you have the report which deplores the fact that 
any money is going from the Federal Government to the citizens of 
the State of Mississippi; where it refers specifically to officials ignoring 
the Constitution, and deplores the creation of an installation to be 
used in an attempt to travel to the moon ? 

Mr. Pemeertron. There is a reference to the $400 million rocket test 
engine following the statement : 

Massive assistance to the economy of Mississippi has continued past the time 
when the State placed itself in direct defiance of the Constitution and Federal 
court orders. 

Senator Ervrn. In other words, is not the Commission intimating 
that the Federal Government ought not to build a plant there because 
some of that money might wind up in the pockets of Mississippi? 

Mr. Pemeerton. If the application of it would tend to perpetuate 
patterns of discrimination, I would think yes. The method of em- 
ployment 

Senator Ervin. It says: 

Massive assistance to the economy of Mississippi has continued past the time 
when the State placed itself in direct defiance of the Constitution and Federal 


court orders. 
For example, the National Aeronautics and Space Agency is proceeding with 
the plans to build a $400 million moon rocket test center in Pearl River and 


Hancock Counties, Miss. 

Mr. Pemserton. It seems to me the Commission expresses a legiti- 
mate concern that such massive assistance will enlarge the discrimina- 
tory patterns of employment on Federal projects. 
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Senator Ervin. Putting that in plain English, the Commission ex- 
presses the opinion that the Federal Government ought not to do se 
thing which would contribute to the economy of Mississipp! se ~ 
Mississippi changes its ways and conducts itself as the Civil Rgh 
Commission thinks it ought to. y ; 

Mr. Pemeperron. I think the Chairman is entitled to place that inter- 
pretation on it. It is not my interpretation. I might be wrong. a 
I also have no other insight into what the Commission had in min 

and what they said. 

I think ies Cheansiaciies is legitimately concerned about the ered 
of this project to prsam dineptanon in employment, in job op- 

rtunities, in sharing the benefits. 
sete Berse. et it advocates that the Federal Government not 
provide job opportunities in Mississippi until Mississippi conforms it- 
self to the thoughts of the Commission. It that not true! : 

Mr. Pemsrrron. This interpretation has been placed upon it by 
many others who are critical of this provision and T again do not 
think it is necessary for the Senate to agree with this recommendation. 

Senator Ervrx. But do you not think the recommendation is sus- 
ceptible of that interpretation ? ; 

r. Pemperron. Others have so interpreted it, and I do not think 
I would deny that one bit. . F : 

I think it is a mature recommendation because it deals with a major 

problem of the use of Federal funds to subvert the Constitution. 
an I invite your attention to the first sentence on the 
top of page 5. 

The financial benefits accruing to Mississippi and its citizens as a result of 
Federal programs are necessarily financed by American citizens throughout the 
Nation. The Commission deems it appropriate and desirable that the legislative 
and executive branches of the Federal Government inquire into the moral and 
legal considerations arising out of the situation where, in large measure, the 
lawless conduct and defiance of the Constitution by certain elements in one 
State are being subsidized by other States. 

Do you not agree with me that those statements can be construed 
to mean that the Commission looks with disfavor upon the citizens 
of Mississippi receiving any benefits through Federal expenditures 
until the Government of Mississippi changes its ways? 

Mr. Pemnerron. I think, Mr. asad I have already expressed 
my agreement with you that this is susceptible to that interpretation 
and I have chosen to suggest that it is also susceptible to the inter- 
pretation that the Commission is expressing deep concern about the 
use of Federal funds in areas not merely—in areas in which Mississippi 
is & prime example, but which occur elsewhere, where the effect. of 
the employment of Federal funds, as in the airport example, is to 
perpetuate patterns of discrimination in violation of the 14th 
amendment. 

Senator Ervin. It does not exactly say that. It says “all funds 
should be withheld.” 

The intimation is that all funds from the Federal Government, and 
it even sets out the amount of $650 million T believe, should be with- 
held until Mississippi officials, in the words of the Commission, “cease 
al tg the Tae . ; 

r. Pemnerton. I thin ave already agreed with the chairman. 

He may place that interpretation on it, . 
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Senator Ervin. You realize that under this interpretation, which 
I give to the report and which you say is a possible interpretation, 
that the Commission was recommending that all grants to colleges of 
agriculture and mechanical arts, all grants for library services, all 
grants for vocational education, all payments to impacted school 
districts, all assistance for school construction, all grants for educa- 
tion of mentally retarded and all grants for defense education activ- 
ities in Mississippi should be withheld until Mississippi reformed to 
suit the Commission. 

Mr. Prmserton. I suspect it is probably true, Mr. Chairman, that 
each of the examples you have just recited involve employment of 
these funds in segregated institutions and I call the chairman’s at- 
tention to the last paragraph of the Commission’s statement or report 
in which it says: 

The Commission does not want the people of Mississippi, either Negro or 
white, to lose benefits available to citizens of other States. Rather, its goal is 
that all citizens of the United States be assured the full enjoyment of the rights 
guaranteed by the Constitution. 

It seems to me that the method in which Federal funds are em- 
ployed might well be explored in terms of their capacity to attain 
this goal. 

Senator Ervin. And I invite your attention to page 1 where the 
Commission also says that: 

Even children at the brink of starvation have been deprived of assistance 
by the callous and discriminatory acts of Mississippi officials administering 
Federal funds. 

Does it not say that? 

Mr. Pemperron. Yes, sir. 

Senator Ervry. And then, after saying that, it does not tell some 
of those children on the brink of starvation what to do. It proceeds 
to recommend that they cut off all of the aid to families with depend- 
ent children, all aid to the blind, all aid to the permanently and totally 
disabled, all aid granted for maternity and child welfare serv- 
ices, services to crippled children, and all child welfare services. 

Mr. Pemperron. Mr. Chairman, you would agree that the employ- 
ment of that aid to discriminate against Negro children would violate 
the 14th amendment and is it not tenable that the Commission found 
that only by employment of the threat of the power to withhold, that 
the President had an opportunity to deal with thatevil? 

Senator Ervin. That is not exactly what the Commission says. I 
do not think any person can read this document and construe it from 
the four corners, as we lawyers say, without coming to the conclusion 
that the Commission was recommending that the President cut off all 
Federal aid to ages for any purpose whatever. 

Mr. Pemperton. Well, I very respectfully disagree with the chair- 
man and suggest that the Commission’s recommendations should be 
read literally as they appear on page 38, Nos. 1, 2, and 3. 

Weare discussing only No. 3. bapeninn 

Senator Katrine. I want to be recorded as in disagreement with 
the chairman, as one who can read this in a way which would not reach 
the conclusion the chairman has indicated. 

It seems to me very clearly said here that the Congress should see 
what it can do to remedy the situation and then the President to 
explore the legal authority he already possesses to withhold Federal 
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funds and if in this program or that program or the next program he 
has the power to do it, he should exercise it. " . 
It simply calls upon him to explore it and I say Amen” to the 
roposition that both the legislative and executive branches of the 
Federal Government should inquire into the moral and legal considera- 
tions arising out of the situation where, in large measure, the lawless 
conduct of defiance of the Constitution by certain elements of one 
State are being subsidized by the other States. a 

I think it is better to say by the citizens of the other States, but I 
want to be recorded as one who disagrees with the interpretation which 
the Senator, our distinguished chairman, has put on the report. 

I must say that that interpretation has been repeated over and over 
and over to the point where I congratulate the Senator from North Car- 
olina and colleagues similarly situated, they have been able to convince 
some rather liberal journals that this is the interpretation on this docu- 
ment and which, in my judgment, is completely unjustified and some 
of the comments that have appeared in the press as a result of this 
reiteration of what I believe is a fallacious reasoning, has utterly 
amazed me. 

I just do not see how they have been able to swallow such a fallacious 
line of reasoning. However, again I say the Senator has been very 
successful in this respect as he has in many others. But I certainly 
would not want to sit here and say that I agreed to any such interpre- 
tation of this document. 

Senator Ervin. I disagree with my good friend from New York. 
But I would be delighted to receive enlightenment from him, and I 
would appreciate it if he will point out anything in this statement that 
= any distinction between Federal aid for one purpose and for 
others. 

Senator Kearine. They have not gone into the details of eve 
Federal aid program, but that is the only way I believe it is reasonab 
to read the statements they have made. 

Mr. Pemnerron. If it would be any assurance to the chairman, al- 
though I said I did not want to make this issue of the extension of 
the life of the Commission and of its responsibilities dependent upon 
our agreement with each of its erosteain I would certainly assure 
the chairman that I would disassociate myself at least from any pro- 

I that any State be punished by nonjudicial action or all of the 
people of the State be punished by nonjudicial action by the act of 
one administration or one set of officials. 

nator Ervin. Do you think that the President has the power to 
step in and cut off the appropriation made by Congress when Con- 
ony has peor Pa reach 7 bie the appropriation has 

n ma you think he can a ifferent speci 

ose ad by Con ; pecifications from 

r. Pemnerton. Again, I would disassociate myself 
a ape pe gee lawyer a Mey we myself with the slab 

on of the Commission that the President ought t j 
to do that sort of rye emt & vaplore his power 

Senator Ervix. I am glad my good friend from New York has 
Ps pond sam people have also put a different interpretation on 
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As a matter of fact, that is clear from an editorial in the Lawrence 
Daily Journal of Lawrence, Kans., which quotes a statement of the 
President, showing that the President took the same position I do. 
The editorial says: 

President Kennedy, who sometimes has seemed intensely eager to assume new 
powers, recently surprised some of his critics. He flatly rejected a proposal 
that he consider withholding Federal funds from Mississippi to force that State 
to protect the rights of its Negro citizens. He said: 

oe don’t have the power to cut off aid in a general way as proposed by the 
Civil Rights Commission, and I would think it would probably be unwise to give 
the President of the United States that kind of power *)* *.7 

Kennedy added that to use such power in one State might lead to using it in 
other States for other reasons. 

Senator Knarrne. I am afraid the President read some other in- 
formation other than the Commission’s reports. 

Senator Ervin. He and I both read it alike, and he is an intelligent 
man. He has a good command of the English language. 

Senator Keating. He is so occupied with his many duties one 
could understand how he might not be able to read every sentence 
in this report which seems very clear to me. I say that with some 
hesitation because of the widespread misinterpretation that has been 
put on the report of this Commission. 

Dean Griswold is going to be here tomorrow and we will have an 
opportunity to ask him what he meant when he wrote those words, 
and I am sure that that will be helpful and I think we ought to send 
his testimony down to the President and perhaps the President would 
take a different view if he understood fully the holdings of the 
Commission. 

I do not know of any lawyer who would ever claim that because a 
library was not opened to the Negroes in Mississippi that that gave 
them authority to cut off funds under the Hill-Burton Act. 

Each program obviously must be taken up by itself, and I see noth- 
ing whatever in this report which is at variance with it. 

Senator Ervry. I assure the Senator that I will be glad to consider 
anything specific he will point out in that report which makes a dis- 
tinction between different types of funds. 

Just to go back a little here, I am sorry you have to leave, because 
I was going to read one more example of the interpretation placed 
on this report by one of the very right wing newspapers, the Chicago 
Tribune of April 21, 1963. 

Senator Knarrne. You do not have to quote the Chicago Tribune. 
You can quote the Washington Post, the Washington Star, the New 
York Times, many other editorials which have really been quite amaz- 
ing to me in their language. ni 

I have great respect for all of those fine periodicals, and journals 
of opinion and a great many other fine papers all over the country. 
But they should read the report. 

Senator Ervry. It is so rare that they agree with me on anything, 
when they do agree with me, both of us must be right. 

Now here is one from the Chicago Tribune of Sunday, April 21, 
1963: 

President Kennedy has said quite properly that he cannot accept the unanimous 
suggestion of his Civil Rights Commission that he consider withholding Federal 
payment to the State of Mississippi. 
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Then the Los Angeles Times of Sunday, April 21, 1963, says this 
about it: 

If the President of the United States was suffered to follow the wide open 
ways that the Civil Rights Commission showed to him, our kind of balance in 
contsitutional government would lose its meaning. At worst, its decision might 
not be based on constitutional principles. They could be based on pure raw 
political considerations. 


Then the New York Times of Friday, April 19, 1963, says: 


The Civil Rights Commission’s recommendation that President Kennedy con- 
sider withholding Federal funds from Mississippi as punishment for the mis- 
treatment of Negroes amounts to a proposal to read that State out of the Union. 
We can think of no suggestion less calculated to promote civilized race relations 
or to cool the inflamed passions that erupted in the Civil War. The cutting off 
of Federal funds as a corrective device, is not only wrong in principle, but it 
would bear most onerously on the State’s poorest citizens, including the very 
Negroes it is designed to protect * * *. 

Even if this were not so, the use of pocketbook pressure, instead of legal 

to compel Mississippi to respect the Constitution offends the concept 
of sound Federal-State relationships built on law. 

I wonder if you can with the last statement ? 

Mr. Pemperron. Mr. Perea 1 would agree with the Times’ 
criticism if I agreed with its interpretation. 

It seems to me the one thing we have established in this conversa- 
tion is that the Commission did not achieve the high standard of 
op nee grammar it normally does achieve and we at least disagree 
as do some other commentators as to the proper interpretation. I too, 
have been shocked by the extent of editorial interpretations that have 
agreed with your interpretation. 

Senator Ervin. Are you suggesting in your last statement, in de- 
fense of the Commission, that the Commission did not say what it 
meant or what you think it ought to have meant? 

Mr. Pemuerron. I think that the New York Times did not find out 
what the Commission meant, but maybe I am wrong. 

The committee is going to find out tomorrow by interrogating the 
authors of this statement. 

Meanwhile, I adhere to my simple proposition which is that the 
Commission's recommendations have been mature and important. 

Senator Ervin. Your o ization has believed throughout the 
years that all people should be dealt with in accordance with the 
dictates of due process of law. Is that not true? 

Mr. Pemnerton. This, Mr. Chairman, is why I thought for awhile 
that it was not necessary for me to assure you that we could not stand 
still for the proposition that some people would be punished for of- 
fenses that other committed and by administrative procedure. 

Senator Ervin. I would construe that that is what the closing 
pemereph says. 

Mr. w. Of the New York Times? 

Senator Ervin. Of the New York Times which says: 

Even if this were not so, the use of pocketbook pressure instead of legal process 
to com Mississi to respect 
Federal State relationships built on law nm ends the concept of sound, 

Mr. Pemarrron. But at this point, Mr. Chai disagree 
that this is to be viewed only eo form of rere bts 

Tf in actual fact, based on determinations made by the administrator 
of any program, the fund that he is admini fe wie 

’ ¢ Is administering is being spent in 
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violation of the Constitution, it would seem to me that his constitu- 
tional obligation would require him to do something to change that. 

Senator Erviy. Do you not think it would be more in harmony 
with due process of law for the party, the President, or anybody else, 
before taking such action, to give notice and an opportunity to be 
heard and thus to proceed in a legal manner ? 

Mr. Pemprrron. Of course, it should be done after due process of 
law and again, all the Commission has recommended is that the Presi- 
dent explore this matter. 

It has not, in my opinion, ruled out due process of law. 

Again, I would not support it if it did rule out due process of law. 

Senator Ervin. My opinion on these matters is that if anybody in 
Mississippi, in any office in Mississippi, has violated anyone’s consti- 
tutional or legal rights, he should be prosecuted in the courts in ac- 
cordance with due process of law. Any punishment that might be 
meted out would be meted out by the court according to law, and 
should be meted out on the guilty, not upon the innocent. This recom- 
mendation in my judgment—others can argue, quibble with me about 
it as they see fit—but it recommends that because of alleged offenses 
committed by some State or local officials in Mississippi, all old-age 
assistance should be taken away from the old people in Mississippi, 
who had been dependent on it for shelter, food and clothing. It rec- 
ommends that aid for dependent children be taken away—and the 
figures show that of the people who would be affected, more than 70 
percent of them, are Negroes. It also recommends taking away grants 
for the elimination of venereal diseases; grants for the elimination of 
pollution in the rivers of Mississippi; grants for research in cancer ; 
grants to control tuberculosis; and so I respectfully have to disagree 
with you. I don’t think it is a mature recommendation. I think it 
was hastily phrased, and I think that this report is a justification for 
the abolition of the Commission. 

Out of fairness I will say that this recommendation is out of har- 
mony with virtually every recommendation ever participated in by 
Dr. Robert Rankin of Duke University and Dean Story of Texas. 
Do you wish to make any comment ? 

Mr. Pemperron. I want to comment, if it pleases the chairman, that 
there is quite a lot of difference in terms of what the requirements of 
due process of law are between a determination of how the Govern- 
ment’s money, the taxpayer’s money must be spent or may be spent, 
and who is going to be fined or imprisoned as punishment for 
an offense. 

The chairman has indicated that he would desire to see every vio- 
lator of the Constitution, in law enforcement or otherwise, punished 
for those violations. One of the most important contributions the 
Commission has made, has been to make us aware through its reports, 
of the extent of patterns of such violation which we have not dealt 
with asa nation. But when it comes to the appropriation of Federal 
funds, if I were not a veteran of World War II, I would not be en- 
titled to Federal benefits accorded the veterans. This would not be a 
punishment of me, for failing to serve in the war. This would be the 
terms of the appropriation. 

Senator Ervin. That is exactly it. Sabah 

Mr. Pemperton. And the Constitution is surely an implied term of 
every appropriation that this Congress makes. 
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Senator Ervin. And Congress has passed a law. 

Mr. Pemperton. Exactly. ye : 

Senator Ervin. Placing upon the Veterans’ Administration, the 
duty and the power of determining who is eligible. 

Mr. Pemaerron. But not giving me a right to trial, if I disagree 
with the Veterans’ Administration determination. 

Senator Ervin. I know, but there is quite a difference between a 
man who does not come within the purview of an Act of Congress, as 
in your illustration, and, on the other hand, all these dependent chil- 
dren, all of these people that are drawing old-age assistance; because 
every one of them comes within the terms of the act of Congress. 

Mr. Pemserron. But Mr. Chairman, surely the Congress did not 
intend by its act te give a apple to a State that would admin- 
ister it discriminatorily. We would not impugn that intention to 
the Congress and so the Federal officer turning those funds over to 
the State would not have the authority to grant it, to turn over the 
funds, if in fact, it was being admini discriminatorily. 

Senator Ervin. Does not it say that the funds are given for the 
benefit of the people who qualify under these acts of Congress ¢ 

Mr. Pemnerron. I am speaking now of grant-in-aid programs. 

Senator Ervin. This recommendation, as I see it, is designed to 
punish the le who are entitled to these benefits under the express 
provisions of the acts of Congress in order to coerce public ticiale 
to do as the Commission thinks they should. 

Mr. Pemnerron. The chairman continues to feel that ineligibilit 
for Federal funds is some form of punishment and the simple point 
am making is that I don’t think that is a form of punishment within 
the meaning of our standards of due process, any more than a veteran, 
seeking veteran's aid for which he does not qualify, is being punished. 
He just does not come within the terms of the act. 

Senator Exvin. I don’t think your illustration is comparable be- 
cause the law itself specifies who is entitled to old-age assistance. 

be Pemnrrron. And the law specifies who is entitled to veteran’s 
aid. 
Senator Ervin. The law specifies who is entitled to aid for de- 
—— children; and the law that makes these people eligible is quite 
ifferent from the law that says a nonveteran is not entitled to vet- 
eran’s aid. 

I wish to call your attention to this: Recommendation No. 3, which 

appears on page 151 of book IV on Housing of the 1961 report. 


The majority of the Commission recommended that the Federal Govern 
either by executive or congressional take . a ie seaeien 


Federal agencies, to conduct such business on a nond 


procedures. 
Don’t you think that would be an intolerable extension of Federal 
power if carried ot 1 
r. i in, Mr. Chairman, I think this f. llo 
the Federal investment and the Federal credit—each of thon ee 
tions is enjoying some benefit in terms of its credit from a Federal 
insurance program and from the Federal lation program that 
eve the depositor in that institution, a sense of asonranin that attracts 
is deposit. It again would seem to me to be intolerable, that this Fed- 
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eral investment in the banking business, might be employed to dis- 
criminate against some of our citizens on an irrational basis, namely, 
color. 

Senator Ervry. Don’t you agree that this would cover national 
banks ? 

Mr. Pemperton. Yes. 

Senator Ervin. It would cover State banks? 

Mr. Pemperron. Regulated State banks. 

Senator Ervin. It would cover State banks that are supervised by 
Federal agencies. 

Mr, Pemperron. By Federal authority. 

Senator Ervry. Any bank that has Federal insurance on bank 
deposits. 

Mr. Pempgrrron. Certainly, and think of the contribution this in- 
surance has made to the credit of that bank. 

_ Senator Ervry. This would cover virtually every commercial finance 
institution located in any township, anywhere in the United States, 
would it not? 

Mr. Prmprrton. Is it really harmful that these institutions should 
not have to discriminate? Should not be permitted to discriminate ? 

Senator Ervin. I think it would be very harmful if the Federal 
Government, through any agency, undertook to review all the loan 
applications made by all of the commercial institutions in the United 
States, to see whether, in refusing to make a loan to any person of the 
colored race, they had practiced racial discrimination. 

Mr. Pemperron. Again, the Commission’s recommendation is that 
the Government take appropriate measures. It does not say review 
every loan. 

Senator Ervin. If that were carried out, would it not mean con- 
ferring power upon Federal agencies, to make a review in every case 
where a commercial bank refused to loan money on a mortgage to a 
Negro, to see whether it was based on sound banking grounds or 
whether it was based on racial discrimination ? 

Mr. Pemberton. The Government does not even review that many 
of our tax returns. It does it on the basis of spot checks, Mr. Chairman. 

Senator Ervin. You would not want a law that operates just in a 
few cases. 

Mr. Premperrron. Laws are administered on the assumption that 
most citizens obey the law. 

Senator Ervin. Suppose you come to the question I am asking: 
if the recommendation was carried out, would it. not confer upon the 
Federal Government the power to investigate every act of a com- 
mercial lending instiution, which resulted in the refusal of a mortgage 
loan to a Negro for housing purposes? 

Mr. Pemberton. Iapologize. Yousaid,conferthe power. I agree, 
it would confer the power. This seems to me to be a natural conse- 
quence of the Federal investment in the thing. é 

Senator Ervin. Well, to my mind, it would be an intolerable situa- 
tion for every banking institution in the United States, every build- 
ing and loan, to have a Federal tie staffed by people who probably 
know nothing about banking, with the power to make reviews of all 
loans and refusals to make loans? 

Mr. Pemperton. Mr. Chairman, I suggest that the difference be- 
tween this turns on a set of values and if that would be intolerable 
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to you, it would seem to me to be intolerable that any one of our citi- 
Pa by reason of an irrelevancy, such as the color of his skin, might 
find that he was discriminated against by a commercial institution 
that enjoyed some of its prestige, some of its attractiveness to deposi- 
tors, from the involvement of his Federal Government in the regulation 
and the insuring of that institution. _ 

Which is more important, Mr.Chairman? Thatisall, | 

Senator Ervry. All of the funds which are in these institutions are 
put there by private individuals. ; 

Mr. Pemerrron. And insured by my credit as a taxpayer, and your 
credit as a taxpayer. 

Senator Erviy. Are you in favor of the Federal Government as- 
suming the pore to determine what loans people should make of their 
own money 

Mr. Pemserron. I am assuming that the Federal Government ought 
to have the power to follow its dollar and its credit to be sure that 
citizens are not discriminated against by reason of it. 

Senator Ervin. How many employees of the Federal Government 
would you have to add, to do that # 

Mr. Pemuerron. Well now, we are getting away from the chair- 
man’s power question now, into the question of practical administra- 
tion of the proposition. 

Senator Ervin. I am inquiring about the practicality of the Fed- 
eral Government, carrying into effect this recommendation of the 
Commission: that the Federal Government expand its power to such 
an extent, that it can supervise and control what loans our instiutions 
can make of their own money. 

Mr. Pemurrron. And now, I simply refer again to my analogy to 
the operations of the Internal Revenue Service. We can parade a ter- 
rific parade of horribles as to the number of emplo it would be 
necessary to have, to police all income tax returns if we assume that 
all citizens were going to cheat. 

I assume these banks are not going to cheat. 

Senator Exvin. Don’t you think that a legal system must be based 
on the premise that the laws apply equally to everybody in like cir- 
cumstances ¢ 

Mr. Pemnerton. They certainly must. 

I think this is what we are talking about in talking about 
discrimination. 

Senator Ervin. Do you think the Federal Government would do its 
duty if it just supervised a few institutions under this proposed law, 
and ignored the rest ? 

Mr. Peatnerron. Do we deviate from that principle by not auditing 
every person's income tax returnt I don’t think so. The Service 
only spot ee ie tax returns. 

Senator Exvin. Then you say that it would be all ri 
Federal Government to eshenna is power ? trae 

Mr. x. And do what it needs, 

Senator Ervin. But the Government should not exercise it except 
po ager 
_ Mr. Pemnerroy. On the contrary, Mr. Chairman, it shou 
it needs to do to make it effective but I assume cit Aceon pias 
peed to be law abiding, and bankers are included among them, as are 
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Senator Ervin. I am glad to note that Dr. Rankin and Dean Story 
agree with me. I would like to read into the record what Dean 
Story says, which I think is not only a sound comment on this par- 


ticular recommendation, but also on many other recommendations of 
the Commission. 


Dean Story says, and I read from pages 151, 152, and 153 of Report 
No. 4, “Housing” (1961) ; ane oe ‘ 


While I am fully agreed that it is not in keeping with American principles 
that a person be denied a housing mortgage loan solely on the basis of his race, 
religion, or national origin, I am, nevertheless, very much opposed to further 
intervention by the Federal Government into the affairs and policies of private 
financial institutions. It is important to recognize that under democratic capi- 
talism there must be a realm of institutional autonomy. Private financial in- 
stitutions, even where their activities are in part already regulated by the 
Federal Government, are primarily business institutions and not institutions 
for social reform. The first duty of officials of such organizations in lending 
money is to make sure an investment is prudent, so as to protect the funds 
entrusted to them. There are a great many factors involved in every mortgage 
joan. Private institutions will lend their money on a nondiscriminatory basis 
when it is in their obvious economic self-interest. Even the most conservative 
banker leuds when the risk seems minimal and the return adequate. 

Before Federal power is extended, even when that power admittedly exists, 
it should be determined whether or not such additional centralization is desir- 
able. What constitutes the appropriate sphere of governmental intervention 
in private institutional financial policies may be a relative matter, but some 
separation must be kept between political, social, and economic affairs. Hvery 
increase in Federal supervision of the economic life of the Nation for the pur- 
pose of achieving certain specific social objectives automatically diminishes 
the function that the free competitive market discharges under democratic 
capitalism. In the long run, this can lead only to autocracy. 

Recommendations such as this, for increasing Federal control assume a 
totally powerful National Government with unending authority to intervene 
in all private affairs among men, and to control and adjust property rela- 
tionships in accordance with the judgment of Government personnel. It is at 
this level that a more serious obvious weakness arises, for political employees 
are seldom absolutely objective. It is impossible to keep Federal intervention 
from becoming an institutionalization of special privilege for political pressure 
groups. This must lead eventually not to greater human freedom but to ever- 
diminishing freedom. 

Therefore, a great deal of caution is needed before succumbing to the politi- 
cally tempting suggestion of resorting to the Federal Government for increased 
control. Reliance on the Federal Government for the solution of all problems of 
discrimination can bring about only a weakening of confidence in the capacity of 
the institutions of a free economy to serve democratic values. I am firmly of the 
belief that in the majority of instances a free economy is better able than the 
Federal Government to work out fairly the problem of discrimination in mortgage 
loans. This, in turn, will halt the tendency to shrink freedom of private enter- 
prise to smaller dimensions. 

The issue here is much more than the technical problem of devising new 
eontrols to deal with financing minority housing. It is the issue of freedom 
versus authority. The success of a democratic free enterprise economy depends 
as much on what the Federal Government does not do, or does not have to do, 
as on what it does. Successful regulation must be limited to issues that cannot 
be dealt with by voluntary association and, even then, only after the imperative 
need for more extensive Federal intervention into private affairs has been 
established. This is a slow process requiring considerable restraint, especially 
in times of emergency of rapid change. J 

This is the process, however, by which our laws and institutions have de- 
veloped. That they have fallen short of perfection may be obvious. That they 
have lagged at times, may be apparent. But the results, in the long run, have 
justified the slower evolution of the democratic process. Hence, I am opposed 
to the creation of further Federal controls to supervise private financial institu- 
tions, as proposed in the recommendation Iii. 
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Now, I think that is a very intelligent observation, It is one of 
the relatively few very wise pronouncements that appear 1n this book. 

Mr. Pemserron. Mr. Chairman, I would like to associate myself 
with your statement that this is an intelligent observation and use it 
in support of my argument that this has been a commission that has 
approached issues intelligently and with mature consideration. 

I think that if the recommendation to which Dean Story had been 
addressing himself had not deserved such mature criticism though 
he disagreed with it, it would not have received such an intelligent 
statement from him, and, in fact, I think the recommendation deserves 
not the committee’s agreement necessarily but respect as a mature 
recommendation based upon serious study of how severe the problem 
is that we are dealing with. ; 

The Commissioners themselves disagreed, as Dean Story’s state- 
ment indicates, and the Senate certainly is entitled to disagree with it, 
without that bearing upon the business we are here about this morn- 
ing, which is my recommendation to you that the Commission's life 
ought to be extended. This business is so important. 

Senator Ervin. This illustrates, in my opinion, one of the great 
mistakes we are making in this particular field. I think we have the 
finest system of government ever devised in the mind of man, and 
most of the proposals made by this Commission, and most of the pro- 
posals made by those who believe that laws can create a more abund- 
ant life, are proposals which require that all citizens be robbed by 
law of some of their most basic rights on the theory that the minority 
eannot get rights without robbing the majority of rights. 

My own opinion is that you have to treat all ericans equally ; 
and you cannot promote the cause of a minority by robbing all ene AY 
cans of rights that have always been considered basic. 

Minority rights can be assured in some other way. 

You are not arguing that point, so I am not. 

Mr. Pemmerrox. Mr. Chairman, fair enough. Perhaps it would 
be considerate of the time of the Senate if we did drop it. 

Senator Barn. I would like to make an observation and I would 
like to ask Mr. Pemberton’s opinion on this matter, 

I think that the basic issue before us is whether or not we need a 
body like the Civil Rights Commission to investigate and disclose 
factual situations which exist. There can be no question that this 
body does not have nor is it suggested that it have, lawmaking powers. 
Any suggestions it makes are subject to interpretation, not only by 
all of us present and in the media to which we made reference, but 

Members of Congress. There is no suggestion, in any way, sh 
or form, that it will ever be law without going through the nn aed 
legislative process. 

I gather that you are in favor of a permanent agency because basic 
human rights are of great importance, and because you fee] thie ie 
going to be a longtime proposition. 

Mr. Pesnerron. That is right. 

Senator Barn. You feel that, at a time in the future—I don’t want 
to | words in your mouth—let me phrase the question differently. 

t a time in the future, if we in this country, ever get to a place— 
and T hone we will—where basic human rights are protected by other 
means. do you feel that there would be a continued need for this 
type of a commission ? 
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Mr. Pemperron. No. I would then associate myself with you in 
suggesting that the life of the Commission could expire and with 
Senator Saltonstall’s suggestion that the Congress would not appro- 
priate money for performing a useless function. 

This does not seem realistic at the present. 

Senator Bayn. Looking at what was said yesterday, I think we will 
have this Commission so long as there is a problem, whether a racial, 
religious, or national background problem. 

Looking at Senate bill 1117, do you feel that the authority contained 
therein, giving additional subpena power to the Commission, would 
allow them greater opportunity to perform the duties to which they 
have been assigned ? 

Mr. Pemperrron. I confess, sir, that I am not sure that I am quali- 
fied to answer that. I have not given it sufficient consideration as to 
whether in fact the existing subpena powers have been inadequate; or 
the existing investigative powers. 

Senator Baru. Do you have any comment concerning the increased 
compensation which is provided for in S. 1117, as far as members of 
the Gcunisiesibn Y 

Mr. Pemeerton. It would be hard to argue that the existing com- 
pensation has not been enough to enable the Commission to attract 
able men. It has attracted some of the ablest. But I think we ought 
to 'be fair with them and I would concur in the Congress judgment, if 
it adopted that amendment. 

Senator Baru. Fortunately or unfortunately, you have to deal with 
specifics. I think you are right. We have topnotch men on the com- 
mittee today. 

Mr. Pemperron. Right. This to me has not merited the attention 
that the question of whether the extension of the life of the Commis- 
sion be granted, has merited, and I am not expressing an opinion on 
that. I hope the Congress will be fair with them. 

Senator Barn. Give it some thought, and let us know at a later date 
what you think about the subpena powers. 

Mr. Pemeerton. I am embarrassed that I am not expressing an 
opinion on that. 

Senator Bays. You need not be embarrassed. Let us know what 
you think at a later date. 

Mr. Pemperton. Right. I will do that, Senator. 

Senator Ervry. I want to ask one more question about this loan. 

Mr. Pemperton. Yes, sir. 

Senator Ervin. Don’t you think it has always been the law that 
before you can convict a man of anything, you must have a corpus 
delicti. In other words, you cannot convict a man of murder without 
showing there is a corpse somewhere. And you cannot convict a man. 
of larceny without showing some property has been taken away. 

Now, this question of imbuing the Federal Government with the 
power to determine whether a refusal to make a loan is based on racial 
discrimination—doesn’t this invade the innermost precincts of a man’s 
mind or the minds of the board of directors of the institution ? 

Mr. Pemperron. Well, in the application of much law, we have to 
inquire into the intent of the actor; whether it be a defendant in a 
criminal proceeding or a defendant, in a civil proceeding. His in- 
tent may be governing. We don’t dissect brain cells to do that. We 
observe the objective evidence. 
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Senator Ervin. Yes, but he has been guilty of some external con- 
duct, which indicates his intention. 

Now, here is a bank director, who turned down a loan. 

Mr. Pewnerron. What is the difference? The one fellow has turned 
down a loan. The other fellow has turned up the wrong street with 
his car. : ole ae 2 

Senator Ervrx. One man has done something which it is perfectly 
lawful for him to do, provided he does not have a wrongful intent in 
his mind. 

Mr. Pemperton. And so has the other. 

Senator Ervin. So you are going to let the Federal Government 
make a determination, based upon the hidden motives of a man’s 
mind—the board of director's mind. i ‘ 

Mr. Pemperron. The suggestion, Senator, that this is unusual in 
the law, just is notso. There are homicides that are perfectly lawful 
without an improper intent. 7% 

Senator Ervry. Yes, but before you can convict a man of homicide, 
you have to have a corpse, which evidently died by violent means. 

Mr. Pemnerron. It is still true, Senator, that it is perfectly lawful 
to kill in self-defense, and a state of mind is determinative whether the 
purpose of the killing was self-defense. 

Senator Ervin. Yes, but you can determine that largely by the ex- 
ternal events which occurred at the time of the homicide. It is not a 
= of discrimination—something hidden entirely in the man’s 
min 

Mr. Pemnerton. This is precisely what I am saying; about deter- 
mining discrimination in the administration of loans, or under fair 
employment labor practices law, or fair housing laws, discrimination 
in the administration of an re policy or the sale of a house. 
It is done by objective evidence, ere is no way to get into the mind 
ofaman. You have to look at his conduct and determine what his in- 
tent was, and every jury does that, in a case where it is relevant. 

_ Senator Ervry. So in the case of the board of directors of a financial 
institution, which is charged with the responsibility of investigati 
investments of depositors’ money, you would let the Federal Govern. 
ment, who might or might not have any knowledge whatever of bank- 
ing, come in and invade the directors’ minds and determine their mo- 
tives. You would have the Federal Government investigate their 
motives when they refused to approve a loan. 

Mr. Peanerron. Mr. Chairman, in the first place, I would not neces- 
sarily do so. I did not say that our evaluation of the Commission de- 

ed upon your agreement or mine with recommendation III of the 
using recommendation. 

I said this was a mature recommendation, and I said so because the 
aR of depriving a Negro or in my part of the country, my former 

me, Minnesota, an Indian, or another minority group member, of an 
opportunity —e the right to own a home, one of the most impor- 
tant of the privi we enjoy as an American citizen, because of 
discrimination in the sale of a house, or the discrimination in the 
financing of it, is so important that this particular recommendation of 
—— ission merits ae a — is all I said. 

Ervin. Then you don quite so far as to sa: 
would favor allowing the Federal ecptanmens to compel ; —— 
institution to make a loan, merely because a man from the Federal 
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Government found that its personnel had hidden motives which 
prompted them to practice discrimination in processing the loan ? 

_ Mr. Pemerrron. No, but I said, Mr. Chairman, that I did not con- 
sider this as alarming a proposal as the chairman seems to think it is. 
It is no more alarming than bank examiners questioning a loan that 
went to a relative of a bank officer, or may otherwise have been made 
from improper motives. They are already in the business of exam- 
ming the motives of bankers when they regulate banks and there is 
nothing particularly radical about this proposal. 

Senator Ervry. No, they do not examine the motives. I represent 
the paupers on a board of directors of a bank. The bank examines 
the question of whether a loan is solvent or insolvent. 

Well, no further on this, except so say, from my own observation, 
that I think it would be intolerable and a wholly unjustifiable exten- 
sion of Federal power, to implement this recommendation of four out 
of the six Commissioners, that the Federal Government should assume 
the power to compel people to make loans they do not want to make, to 
people they did not want to make them to. 

Mr. Prempnrron. I respect the Senator’s opinion. I respectfully 
disagree that it would be intolerable in the face of the evil that is so 
intolerable with which it deals. 

Senator Ervry. In other words, you would favor robbing people of 
the right to make loans to whom they please with their own money, 
on the theory that that might be the only way that anoher person 
couid prosper. In other words, rob one man of rights in order to 
conter unprecedented rights on another. 

Mr. Pemberton. Mr. Chairman, if I were a banker in Durham, 
N.C., where I used to live, I would now have the right to refuse a loan 
or any financial dealings with a man just because he was a Negro and 
I did not like Negroes. This would be my right, as of the moment. 
Or, if I were a Negro in Durham, N.C., I might lack the opportunity 
at all, to get adequate financing so that I could own a home. 

I cannot agree that my right to discriminate against that Negro is 
equal in importance, under our Constitution, to his right to enjoy 
what America has to offer its citizens. One right is much bigger than 
the other. 

Senator Ervin. I have a lot of Negro constituents in Durham who 
did not appear before Congress attempting to legislate themselves into 
a more abundant life. They went to work and built a fine bank there. 
It does well. It recently expanded with a branch in Charlotte. The 
North Carolina Mutual Insurance Co. in Durham, is a wonderful 
insurance company, and I think we ought to point to that example. 
Those who think that people who make successes like that, must rely 
on acts of Congress, are making a serious mistake. I think success can 
be and must be earned by individual enterprise. 

Mr. Pemperton. Mr. Chairman, I very much agree with your evalu- 
ation of those two institutions. I think Mr. Spaulding and Mr. 
Wheeler are important businessmen in that community. I stick to 
my illustration merely as a hypothetical. I do think the rights we 
are dealing with here are terribly important rights. — 

Senator Ervin. As Mr. Spaulding is quoted as saying, on this sub- 
ject: 

If a man wants a drink of water from a cool spring on the mountaintop, he is 
going to bave to climb on the top of the mountain to get it. 
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I enjoyed my interchange with you. 

Mr. Pemperton. I am grateful to you. ’ 

Senator Exvry. I have a very high respect for the work which your 
organization does in the cause of justice for all people, especially 


le of some unpopular classes. 
Mr Pemerrron. Thank you, Senator. I am very grateful to you. 
Mr. Spriser. May I just make one comment, Mr. Chairman! I hope 
that the determination of whether the Civil Rights Commission life 
should be extended is not made on the basis of agreement with one 
or a number of its recommendations. The Senate of the United States 


has, in the ssed some bad laws; it has even passed some uncon- 
stitutional 9 ut I don’t think anyone is suggesting that the Senate 
be abolished. 


Senator Ervin. I would agree with you on that, but I think it is 
costing about a million dollars a year for us to get recommendations 
from the Civil Rights Commission, and I say, with all due deference 
to everybody concerned, that every recommendation they have made, 
has been made previously to the creation of the Commission by some 
other organization mack has also adopted the theory that men can 
legislate their way into the economic and social and political Utopia. 
So there is nothing original in any of their recommendations that I 
have seen. Some of them are recommendations which either run in 
the face of the Constitution or contemplate what I consider to be an in- 
tolerable expansion of Federal power into an area where the Govern- 
ment ought not interfere. I think a million dollars for that purpose 
is unnecessary when we have the Civil Rights Division in the Jepart- 
ment of Justice doing the same kind of work, and we have the con- 
gressional committees doing the same kind of work. 

Mr. Sreiser. I don’t think the Civil Rights Division does the same 
kind of work and I don’t think there is any other governmental agency 
sap tage done the work that the Civil Rights Commission has done 
int . 

Pos all 

Mr. Crenen. Mr. Pemberton, I would like to ask you this question, 
, You indicated to Senator Bayh fae you feel that it is desirable to 
save an agency to investigate basic human rights. Mr. Speiser has 
indicated the same thing. And he said that cia Rights Division 
does not do this work at this time. Now, I should like to ask vou gen- 
tlemen, from your study of the Commission and of the Civil Rights 
Division, what functions do you see that. the Commission has that the 
ey ome ‘x. ng perform ? 

r. Sreiser. Well, first of all, the hearings that have bee 
the Civil Rights Commission have been for the urpose of Salleeting 
facts and have to some extent performed the a a of congres- 
aoe ogra oe pc peer} have been ree to give an emphasis to it, 
and focus on these in a way that gressi commi 
ty, a — hg - wet ~~ wane 
‘ivil Rights Division is a law-enforcement a evi 
have that function ; and I think probably it would syst Loy 
bP! ag of the Department of Justice, to have a function of 


Mr. Crercn. Now, Mr. Speiser, at the time that the Attorn - 
eral appeared before the Congress to justify the aporentigtinnhactke 
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‘Civil Rights Division, he said that, in addition to the enforcement 
of the civil rights statutes, and I am quoting from the Attorney Gen- 
-eral’s statement : 


It will undertake a program of liaison and consultation with law-enforcement 
‘agencies and other officials of States in order to promote understanding of the 
problems and to place State and Federal responsibilities in their proper 
perspective. 


Commenting on this, Mr. White said: 


At this time we have in mind the great importance of the collection of far 
‘greater information, both factual and legal, in the whole civil rights area. We 
think without such activity, we cannot do the job. 

So apparently, the Civil Rights Division feels that, as part of its 
work, it must do a certain amount of information collecting, and the 
Attorney General went on to say : 

In the field of civil rights, the Department’s basic policy is to seek effective 
guarantees and action from local officials and civic leaders voluntarily, without 
court action, when investigation has disclosed evidence of civil rights violations. 

The Attorney General can, and has on numerous occasions, ap- 
pointed groups to hold meetings, and to conduct research and make 
recommendations to him. So I don’t understand exactly what you 
have in mind when you say that the Commission is performing rather 
unique functions which could not be performed by the Civil Rights 
Division. 

Mr. Spriser. The Division has not held public hearings of the kind 
that the Civil Rights Commission has held, and I even, with the 
statement of the former Deputy Attorney General, I don’t think that 
he would feel this would be a proper function for the Civil Rights 
Division, to hold hearings of that kind. The hearings have per- 
formed a useful function. They have been the basis for collecting 
facts, just as have the hearings of this subcommittee. The Commis- 
sion has gone beyond that, in making recommendations, as an inde- 
pendent agency, which I think hasa value in and of itself. 

The recommendations that have generally been made by the Civil 
Rights Division, go through the Internal mechanisms of the Depart- 
ment of Justice, and are not presented as those of an independent 
agency. I think there is a value of an independent governmental 
agency making recommendations, without going through the chan- 
nels, so to speak, that exist within a Government department. _ 

Now, I recognize that there have been some ad hoc committees, 
which have been established by the Attorney General. The most 
recent one, for example, is Professor Allen’s committee on providing 
representation for the poor and indigent in Federal criminal cases. 
Now, this was done on an ad hoc basis it had limited resources; it had 
very little funds; it had hardly any staff. The fact that this com- 
mittee was able to operate at all and come in with the recommendation 
and report that it did, was due more to the fact that it was composed 
of men of good will, public-spirited citizens, who expended a great 
deal of time and effort for little or no compensation. ey! 

T don’t think that we should have to impose on men in that position 
in order to explore the fields that we feel are necessary within our 
society. pet ! f 

Mr. Crercu. Mr. Speiser, you indicated that you feel there is addi- 
tional value in independent agencies making recommendations, and 
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you also indicated that you feel it is an undue imposition on private 
citizens to serve on various ad hoc committees without receiving com- 
pensation. The members of the Civil Rights Commission only receive 
day-to-day compensatory fees, so there is no reason why, if the At- 
torney General wanted to, members of any committee he appointed 
could not be so compensated. Is that correct? : 

Mr. Sretser. I was not concerned about the compensation. I was 
concerned about the permanency of having a regular staff working on 
something, so that it is not such an imposition; so that you don’t have 
the problem of organization that is done on an ad hoc basis. It seems 
to me that the Commission itself, in its permanency, has established its 
worthwhileness on the basis of its hearings, on the basis of the fact 
that it has made recommendations, and has made studies and collected 
information that was not available before. : ; . 

Mr. Pemnerron. Mr. Creech, you emphasized—in reading Mr. 
White’s statement—the relationship between the Department of Jus- 
tice personnel and the law enforcement agencies of the several States 
and localities, and it would seem to me this would underscore the 
importance of the independence of the Commission serving its quite 
different function, which is not merely to establish good liaison be- 
tween Federal law enforcement officers and local law enforcement offi- 
cers, but to tell us what is going on in the country as a consequence, 

Mr. Creecr. That is one of the powers it would have; but the bills 
provide for the-—— 

Mr. Pemnerton. Technical assistance, : 

Mr. Creecn. Clearinghouse operation offering technical assistance. 
We don't know exactly what this envisages but presumably, it is the 
type of function performed by the Division. 

fr. Pewnerron. Well, it might very well include this. 

Mr. Creren. I gather from your statement you feel this would be 
undesirable. 

Mr. Peanerton. Well, you might well prefer to put that in the 
Justice Department, but it also might be something quite different 
from what Mr. White's statement envisioned. 

‘re is inherently a need for this relationship between law en- 
forcement officers at the different levels of government. There still 
may be a function performed by an independent agency, not now 
boeged down in the total problems of law enforcement, supplying 
additional information. 

Mr. Creecn. Mr. Pemberton, at the time that Congress was asked 
to establish the Civil Rights Division in 1957, it was asked to estab- 
lish the Commission to perform certain functions—you are familiar 
with what these functions were—and to prepare a comprehensive 
report by September 9, 1959. At that time, some 2 months ater, after 
finalizing its work, the Commission would expire. 

Now, at the same time that Congress was asked to establish a Civil 
Rights Commission, the was asked to establish the Civil 
Rights Division of the Justice rtment. 

Mr. Pemnerton. Yes. 


Mr. Crercn. Now, as was noted, in addition to enforci ci 
rights statutes, the function of the Civil Rights Division ist Sane 
with officers of States and with the law enforcement officers on every 
level of society in the States—anyone whom they want to contact. 
Certainly, the Justice Department has a much greater investigatory 
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staff, a much greater professional investigatory staff than any other 
agency of the Government, and it also seeks to promote the under- 
standing of civil rights problems. 

The function of the Justice Department’s Civil Rights Division is 

the collection of information; and seeking effective guarantees and 
action from local officials and civic leaders. 
_ At the time the Congress was asked to establish this Division, was 
it not envisioned that this would be the permanent agency of the Gov- 
ernment and that the Commission would perform more or less the 
functions of an ad hoc committee for an interim period of 2 years, to 
make a report, then to disband? 

Mr. Pemprrron. Possibly so. It would seem to me that the experi- 
ence we have had with this Commission for—it will be 6 years by the 
time the present term expires—justifies the emphasis that has been 
placed in argument here today, upon independent agencies, and that if 
functions were assigned to the Civil Rights Division that overlap here, 
except as they concern relationships between law enforcement agencies 
and prosecutors and governmental officials as such— 

Mr. Crercu. Is it your view that there is no overlapping; that 
either Congress should see that the Justice Department does not per- 
form these functions, or else that the Civil Rights Commission does 
not perform them ? 

Mr. Pempertron. I am speaking from ignorance of the particular 
functions you describe assigned to the Civil Rights Division, that I 
was unfamiliar with until you read them just now. 

On some of them, I agreed with you; they tended to sound as 
though they overlapped the functions of the Commission. 

Mr. Crercu. In your preparing for your appearance today, and in 
studying the situation, have you consulted with the Justice Depart- 
ment Civil Rights Division ? 

Mr. Pemsrrton. No, this represents the independent views of our 
organization. 

Mr. Crerecu. In other words, you have not inquired as to whether 
there is any duplication of effort by the Justice Department Civil 
Rights Division and the Civil Rights Commission. 

Mr. Pemeberron. I make no claim to have made inquiry of the Jus- 
tice Department. ; 

Mr. Crercu. Insofar as you know, there might be a complete 
duplication. ‘ = ' aa 

Mr. Pemperton. I think we are quite familiar with the principal 
responsibility assigned to the Civil Rights Division of the Justice 
Department. It is a law-enforcing and prosecuting function, and 
this is totally distinct from the function assigned to the Commission. 

Mr. Crercu. We hear a great deal about the reports of the Civil 
Rights Commission. Are you aware that many of the reports are 
farmed out? By that I mean that private individuals are employed to 
write reports for the Commission ? ; 

Specifically, I am thinking of educational— 

Mr. Pemprrton. Such as Mr. Kaplan did in the New Rochelle re- 

ort? 
: Mr. Creecu. That is correct; and others. We have been talking 
about developing a staff, but couldn’t any agency of the Government, 
do this? In other words, if the Justice Department wanted to employ 
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someone to do a staff study, it could do the same sort of thing that the 
Civil Rights Commission has done. 

Mr. = anda Do you think it would be likely that the benefits 
we enjoy from an independent agency doing this reporting now would 
be enjoyed if it were simply another portion of the staff of the Justice 
Department doing it, particularly if it bore upon the effect of the 
Justice Department’s performing its functions on alleviating patterns 
of discrimination. Would it be as objective ? ; 

Mr. Crrecu. These are both adjuncts of the executive Branch of 
the Government. So it is the executive branch of the Government 
speaking, regardless of whether it is the Civil Rights Commission or 
whether it isthe Department of Justice. ; 

Mr. Pemperton. Well, that would be like saying the Federal Trade 
Commission is the same as the Attorney General. This is not true. 

Mr. Crercu. I am not saying it is the same. I am saying, it is the 
executive branch of the Government. . 

Mr. Peaserron. It is part of the same branch, but there are differ- 
ences, are there not ? , 

Mr. Creecn. These are presumably advisers to the President in 
either instance. 

Mr. Pewrerron. But as an instance cited a while shows, the 
President shows great independence of his sources of advice, and the 
source is being quite independent of the administration, isn’t it ? 

Mr. Creren. Certainly: but I believe you indicated that you have 
not made a study of the functions of the Civil Rights Division. 

Mr. Pemnerton. Of the Civil Rights Division. That is correct. 

Mr. Sreriser. Mr. Creech, there has been some continuing contact 
by our re mr wom with the Civil Rights Division. I think I am 
aware of the difference in function. e fact is that they have not 
operated in the same areas, in the same fashion; whether they could, I 
think, is a theoretical point. No matter what was stated by the then 
Deputy Attorney General, the Civil Rights Division has been operating 
in a very different fashion from the Civil Rights Commission. If you 
are fei ng to consider abolishing the Commission and then giving all of 
its functions—if they can be given, and I don’t think the Pray baad 
the Civil Rights Division, along with a greatly expandel budget for 
the Civil Rights Division, and are seriously considering doing that, 
then this is something that, I su the Congress should consider, 
but no one has suggested that at the present time. 

What you are talking about, it seems to me, is whether or not the 
Commission's life should be extended, and not whether you are then 
going to make the Civil Rights Division larger than it is. Tt is not 
ae enough. I oe ee it ry en — the funds; it has not had 

manpower it should have. I think there is still plenty of . 
both of foo at the present time. poe, S: Yet 

Mr. Creeen. Mr, Speiser, of course the Civil Rights Division, as’ 
you say, has grown appreciably. It was established in 1957 and since 
then, its appropriation has risen from $148,000 when, at that time, it 
was still a part of the Criminal Division of the Justice Department: to. 
an approprint a of $768,000, , 

tr. Speiser., Of course, that is still a paltry amoun 
the scope of the ee that faces the country today. Stem hs 2 
_ Mr. Creren. That may very well be: but the Attorney General, in 
justifying the appropriation, and in asking for the increased appro- 
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priation, has set forth exactly what I have stated here today; that 
these are the functions the Attorney General says the Civil Rights 
Division performs or will perform, or the functions which he desires 
it to perform. 

_Mr. SPEISER. Well, to a great extent, those statements as to the func- 
tions of the Civil Rights Division, are paper functions. They may 
very well be functions that the Civil Rights Division should explore— 
should expand—but I think at the present time, there are a great many 
of those that you have mentioned that are not being utilized by the 
Civil Rights Division, and I think probably any Attorney General, 
as well as any Government administrator, who comes to the Congress 
and asks for an appropriation, has in mind the practicalities of what 
he is likely to get. If we were to have the same sort of crash pro- 
gram in trying to eliminate discrimination in our national life, as 
we have had in science, and in orbital flights, I am sure that the appro- 
priations that would be utilized for the Civil Rights Division would 
make the funds for all other Government agences appear like mole- 
hills by comparison. 

_ Mr. Creecu. I presume sir, from your statement, that you feel 
it would be desirable for us to have clarification from the Department 
of Justice of its functions, vis-a-vis those of the Commission ? 

Mr. Sprtsrr. Yes, I think it would, as long as there appears to be 
some form of duplication, at least on paper. I suppose this would 
be a desirable thing. 

Mr. Creecu. Mr. Speiser, we talked about the existing functions 
of both the Commission and the Civil Rights Division, and we have 
alluded at least in one instance, to the expanded functions of the 
Commission under these bills. 

Now, would you care to offer specific examples of how you feel 
the expanded authority would help solve the numerous civil rights 
problems ? 

Mr. Spriser. I think if it were authorized to develop a staff for 
this purpose, that the Commission on Civil Rights might well pro- 
vide a very useful service, particularly to northern and western school 
districts that are dealing with problems of segregation arising out 
of housing patterns in their communities. 

In supplying information—detailed information—on the plans 
adopted in other communities and the manner in which they work out, 
this authority might permit them to develop a staff competent to give 
this kind of technical assistance. I would offer that as an example. 

Mr. Creecu. Mr. Pemberton, in your view, would it be improper 
or would it be undesirable for other agencies of the Government, 
which have responsibility for such areas as housing or education, to 
conduct such studies on their own motion ? 

Mr. Pemerrton. If they were charged with responsibility for de- 
termining patterns of discrimination, as the Commission is, and pro- 
viding assistance to eliminate it, it might be quite academic whether 
the Commission did it or they did it. The fact is, of course, the 
Commission has begun to develop some information and expertise in 
these particular fields, and this is more closely related to its charge, 
I submit. 

Mr. Crercu. As you pointed out earlier, when you talked about the 
expertise which the Commission has developed in many instances, cer- 
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,any cyoftheGovernmentcoulddo?  — | . 

Mr. Pemserton. Well now, these reports, for example, in discrimi- 
nation in public schools north and west, some of which were written 
by outside law professors, and some by Commission staff, were never- 

ess assembled by img Saneae ser) staff, edited by it, and these pro- 
fessors did function as an extension of the Commission's staff in doing 
this work. I think there is an existing organization, if you would— 
that includes outsiders—that has developed capacity to deal with these 
problems. 

Mr. Creecu. And any agency of the Government has such a staff. 
Health, Education, and Welfare has such a staff. The Federal Hous- 
ing Authority has such a staff—any similar agency of the Government. 

Mr. Pemsrrron. Right; including outsiders, but not necessaril 
dealing with discrimination in schools, and this is the function, I thi 
the Commission can perform. 

Mr. Crreecu. Senator Williams has discussed earlier today measures 
which are before the subcommittee, and he has recommended that field 
offices be established. I believe you heard his testimony ? 

Mr. Pemurrron. I did. 

Mr. Creecn. Is it your feeling that such field offices are authorized 
by either of these bills? 

Mr. Pemnerton. I had not given any thought to this proposal until 
I pared Senator Williams nt it, and I prefer not to commit myself 
on that. 

Mr. Creecn. Is it your feeling that, for instance, the Department of 
Health, Education, and Welfare, the Department of Commerce, and 
other departments of the Government, could have field offices to offer 
advice in the field of education, and housing, as well as the Commission 
on Civil Rights could ¢ 

Mr. Pemnerton. I did not understand your question. 

Mr. Creeen. Is it your feeling they could do the job as well by 
pave field offices? We know of course, the Department of Commerce 
has field offices, 


Mr. Pemuerron. Oh, I understand you. 

Mr. Crercn. And a number of agencies of the Government have 
field offices. 

Mr. PeMRERTON. I think theoretically they could, had they devel- 
oped their staff with a charge to deal with patterns of discrimination; 
but I think it io pears the shoe on the wrong foot to say that dis- 
crimination in education is just an aspect of the problem of educa- 
tion. I think discrimination in education is just an aspect of the 
problem of discrimination and that in terms of what we exist for as a 
nation, as well as in terms of one of the most horrendous problems 
facing us internally. It isthe other way around. 

Mr. Crercn. Do you feel that there should be more field offices, if 
there are field office staffs in various communities which might be 
trained to fulfill the requests of other Government agencies? Is it 
your view that they should be used or should we have separate field 

. for various agencies of the Government ? 

r. Pemnerron. As a taxpayer, I would welcome the avoidance of 
duplication. This is rarely achieved in an ideal level. All 1 am sug- 
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gesting is that I don’t think the mere fact that HEW field offices, and 
‘Commerce field offices, and other departmental field offices exist, justi- 
fies taking the primary charge of this agency, discrimination, and 
‘dividing it among other agencies of Government which have a pri- 
Mary charge in other areas, or a mandate in other areas. 

Senator Ervry. Thank you, gentlemen. 

Mr. W.rers. I wonder, Mr. Pemberton, can you tell us whether or 
not, in view of the fact that your organization has recommended the 
extension of the Civil Rights Commission that you favor S. 1219, 
which would make it a permanent agency, rather than S. 1117? 

Mr. Premperron. Well, let me not express that as a total judgment, 
because in response to Senator Bayh, for example, I promised to ex- 
press the judgment on the aspect of the S. 1219 that is not in the 
other measure. I have said simply that I think the Commission ought 
to be given a permanent life. And this would suggest—and one of 
these two measures would do that—to that extent, | would favor that 
measure, yes. 

Mr. Waters. What is your reservation ? 

Mr. Pemeerron. But this is not expressing a reservation about the 
other features of the other bill. 

Mr. Waters. That was with respect to subpena powers. 

Mr. Pemeerron. Yes. All I am saying is that I am not expressing 
myself as being opposed to those subpena powers and other provisions 
in that bill. 

Mr. Waters. You understand of course, that under S. 1219, the 
last paragraph, the Commission would be given the power to make 
such rules and regulations as it deems necessary, which in your opin- 
ion, would cover such measures as subpena power ? 

Mr. Pemberton. No. I would rather not make an interpretation 
of what that rule and regulation power would extend to. I would like 
to confine my recommendation simply to the giving of a permanent 
life to the Commission, and not play the role of a legal specialist, which 
Lam not. 

Mr. Warers. It is the consensus of the organization, then, that it 
ought to be made into a permanent agency ? 

Mr. Pemeerron. That is right. 

Mr. Warers. Thank you, Mr. Chairman. 

Senator Ervin. The next witness is Richard C. Sachs, representing 
the Americans for Democratic Action. 

Mr. Sacus. Thank you, Mr. Chairman. 

Senator Ervin. Would the gentleman who accompanies you iden- 
tify himself for the record ? 

Mr. Couen. I am David Cohen, legislative representative for the 
Americans for Democratic Action. 


STATEMENT OF RICHARD C. SACHS ON BEHALF OF AMERICANS 
FOR DEMOCRATIC ACTION, ACCOMPANIED BY DAVID COHEN, 
ESQ., LEGISLATIVE REPRESENTATIVE, AMERICANS FOR DEMO- 
CRATIC ACTION 


Mr. Sacus. My name is Richard Sachs, and I am a member of the 
National Board of Americans for Democratic Action. I am a busi- 
nessman and in addition serve as chairman of the New York State 
Advisory Commission to the U.S. Civil Rights Commission. 
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On behalf of the officers and members of Americans for Democratic 
Action, I thank the subcommittee for permitting ADA time to testify 
on this important subject of broadening the scope of the Civil Rights 
Commission’s duties and making it a permanent agency of the execu- 
tive branch of the Government. , ry 

We support 5. 1117, introduced by Senator Hart, and in addition, 
urge ary that the Civil Rights Commission be made a permanent 
agency. This legislation is being considered against the backdrop 
of events that has witnessed Negro nonviolent demonstrations In sup- 

rt of immediate equality. The use of police dogs and firehoses in 
sli oun against the Negro demonst rators and electric cattle prods 
against the peaceful marchers emphasizes again the need for strength- 
ened Federal protection for these who seek their promised but un- 
fulfilled constitutional rights, More than ever the need is evidenced 
for a dispassionate governmental agency to investigate not only civil 
rights problems but also to serve as a national clearinghouse or in- 
formation and provide advice and technical assistance to Government 
agencies, committees, industries, organizations, or individuals in re- 
spect of equal protection of the laws. 

ADA believes that the Civil Rights Commission must be made a 
permanent agency and that the scope of its duties must be broad- 
ened if the provisions of the Sth, Mth, and 15th amendments are to 
become living realities throughout our Nation, The creation of a 
permanent C vil Rights Commission with expanded power and duties 
should be recommended as an essential step toward securing for all 
the full measure of rights and priv leges which are guaranteed by the 
Constitution. Beyond the establishment of a permanent civil rights 
agency, there is a repeatedly demonstrated need for effective, sup- 
portive Federal action to protect voting rights, integrate education, 
assure equal employment opportunities, open public accommodations 
to all, and police brutality and administer justice fairly. 

We are today living in a world in which hundreds of millions of 
people are existing under cruelly harsh Communist and other totali- 
tarian regimes—regimes which deny the most elemental forms of 
liberty and human dignity. In contrast, American history has al- 
ways taught us that it is intolerable when the basie rights of free 
society are denied to even one citizen of the United States. Today 
there are millions of Americans whose basic, constitutional] guaran- 
teed civil rights are so thoroughly abrogated as to render them effec- 
tively meaningless, These violations of constitutional guarantees— 
perpetrated on so many Americans by Federal, State and local gov- 
ernments—will not be halted unless the Congress enacts a full com- 
plement of civil age legislation. One vital element in this 
is the enactment of the pending legislation to afford permanent status 
and a broader scope of responsibilities to the Civil te Commis- 
sion. This is an essential step in achieving meaningful om in our 
Nation by making the Constitution a living document for all Ameri- 
cans—instead of frustrating dream for many. 

The essential nature of the Civil Rights Commission's work and 
the great value of its activities is clearly demonstrated by the remedial 
action which has resulted directly from its reports and investigations, 

Commission reports have formed a basis for action by the Presi- 


dent, executive agencies and Congress. The Commission reports 
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formed the basis for the Civil Rights Act of 1960. The President’s 
Executive order proscribing discrimination in federally assisted hous- 
ing was based on the Commission’s recommendations. The well- 
documented information about denials of the Negro’s right to vote 
served as a basis for the Justice Department’s suits under the Civil 
Rights Act of 1957. 

These are but a few of the well-documented and well-known results 
of the Commission activities. The Civil Rights Commission also has 
a record of achievement in other important but less well publicized 
areas Involving the denial of civil rights. There were, for example, 
instances in which earned pension rights and benefits were denied to 
Negro citizens. These rights and benefits were restored after com- 
plaints were brought to the attention of the appropriate Federal 
agencies and investigations substantiated the complaints. 

The two major provisions in the pending legislation establish the 
Civil Rights Commission as a permanent agency and provide for 
expanded duties. Enactment of both provisions is necessary if we 
expect to solve present and future civil rights problems and avoid 
racial tension in both the South and North. 

The present functions of the Commission have been limited to fact- 
finding. As stated earlier in the testimony, the Commission has per- 
formed notable service in this area. The findings with respect to the 
denial of voting rights and equal protection of the laws revealed 
such intolerable abuses of the Constitution as to require appropriate: 
Federal and State corrective action in all sections of the country. 

There is an immediate need to provide a national response to the 
growing number of communities which are recognizing and want to 
face squarely their problems of racial discrimination. 

We strongly endorse in S. 1117 the amendment to section 5, section 
104 of the Civil Rights Act of 1957 which proposes the following 
duties of the Civil Rights Commission : 

* * * serve as a national clearinghouse for information, and provide advice 
and technical assistance to Government agencies, communities, industries, or- 
ganizations or individuals, in respect of equal protection of the laws, including 
but not limited to the fields of voting, education, housing, employment, the use 
of public facilities, transportation, and the administration of justice. 

Such legislation would enable the Commission to serve as a welcome 
outlet for dispassionate discussion of tense racial problems. There 
must be no repetition of the ugly riots and the brutal use of firehoses 
and police dogs by local and State officials. The horrors of those ter- 
rible days could perhaps have been avoided if the community and in- 
dividuals in the community had been able to avail themselves of ad- 
vice and technical assistance designed to maintain law and order 
and uphold the constitutional rights of the Negro demonstrators. 

The Commission, if given the legislative authority to serve as an 
information clearinghouse, and provide advice and technical assist- 
ance, could also help our northern communities meet our manifold 
civil rights problems. As a resident of New York, I can testify that 
racial difficulties are not confined to the Southern States. We have 
many complicated and discouraging exhibitions of discrimination 
in New York. And New York is not an atypical northern State. 

In New York we have, for instance, experienced serious racial prob- 
lems arising from massive urban renewal programs. The urban re- 
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newal story demonstrates clearly the essential and continuing service 
that can be provided by a meaningful and permanent commission. 

Urban renewal problems usually result in the relocation of minority 
groups. There has been little participation by minority ite wh in 
urban renewal programs, despite the fact that minority families have 
suffered the greatest degree of disruption and hardship arising from 
dislocation and relocation. Even when token minority group partici- 
pation was accepted, it was usually limited to the question of reloca- 
tion itself, and did not extend to the more vital questions involved in 
fundamental! planning for urban renewal. ; 

In New York State, most local governments have failed to adopt 
@ positive policy of nondiscrimination in relocating families. Efforts 
to encourage voluntary policies of nondiscrimination by real estate 
brokers, apartment house owners, builders, and bankers have been 
most ineffective. 

In this tremendously critical area of housing the informational 
activities of the Commission—envisioned by the pending legislation— 
would be of major importance in easing racial tension and preventing 
racial disturbances, 

Racial discrimination in the United States is no longer the problem 
solely of the Negro or other minority who has for so long endured the 
— of inequality in a country in which their equality is guaran- 
t Racial problems are today national problems and they must 
be confronted and solved by the Nation. 

As a nation, we can and we must prevent tense racial situations by 
progressing in an atmosphere of mutual understanding. ‘Those com- 
munities desiring to eliminate segregation barriers and to alleviate 
racial tension must, in President Kennedy's words, be permitted ; 

The opportunity to seek an experienced and sympathetic forum on a voluntary 
basis which can often open channels of communication between contending 
parties and help bring about conditions necessary for orderly progress. 

We urge both the immediate enactment of S. 1117 in its entirety, 
and creation of the Civil Rights Commission as a permanent agency 
of the executive branch. 

Thank you, Mr. Chairman. 

Senator Ervin. I will frankly state that if I had been an official 
of the city of Birmingham, Ala., I would have allowed the people to 
parade just as much as they wanted to, as long as they maintained 
order. But I must confess, I have a little difficulty in accepting the 

that when 2,000 or 2,500 people go out on a project of that ind, 
that it is nonviolent, because it is coercive in nature, is it not? 

Mr. Sacis. It may be coercive, sir, but I believe that it was non- 
violent in its inception. I believe that the violence arose as a result 
of ho prea of grt 

ator Ervry. eral law recognizes that mass picketing is 
form of coercion which is likely to cause violence at nay 7 rg Be I 
just wonder if these demonstrations are not likely to incite riots. 

Mr, Sacus. Sir, I believe that the situation has been reached not 
only in the case of yng om but in northern cities as well, as we 
po experienced in lewood, N.J., and other areas. It has 
reached the stage where the Negroes’ denial, the denial of the Negroes’ 

under our Constitution, compels the Negro and those who be- 
lieve that the N is entitled to achieve those rights, to take what 
nonviolent steps they can, and they have indeed taken, to achieve them. 
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And I believe that the intent of these demonstrations is to focus the 

attention of the community and the Nation upon the denial of Negro 

pens and is not, and never has been, to create any violence of any 
rt. 

I think that the violence has arisen, if I may say so, from the re- 
action to the demonstrations by local officials. 

Senator Ervin. When you go out, as I said about forceful trespass, 
with force or a multitude, you certainly are likely to invoke a riot. 
Although, as I am frank to state, if I had been in Birmingham, I 
would have said, “Just parade to your heart’s content, and parade 
where you want to, but please leave a little path so that people who 
have business with Caesar and city hall rather than God can get in 
and out.” 

Mr. Crercu. Mr. Sachs, you mentioned on page 4 of your statement 
that the Commission should be given legislative authority to serve as 
an information clearinghouse, providing advice and technical assist- 
ance. 

I won’t read the rest of your statement, because what I am con- 
cerned with at this point is exactly what you envisage with regard 
to a clearinghouse and giving advice and technical assistance. Per- 
haps you mean the sort of thing which Mr. Marshall, as the Assistant 
Attorney General has now been doing, in the type of situation that 
you just mentioned in Birmingham, where he has been on the scene; 
where his aids have been in constant communication in a crisis situa- 
tion; and, where we know that he and his aids have been in constant 
communication with most of the officials in that State. 

I wondered what other type of advice and assistance or clearing- 
house information you had in mind for the Commission which is not 
presently being performed by the Assistant Attorney General, Mr. 
Marshall. iy 

Mr. Sacus. I can speak more authoritatively about the situation 
in New York. I indicated at the outset of my testimony that I was 
also chairman of the New York State Advisory Committee to the, 
Commission, and we are engaged in several studies, which we find it 
difficult to undertake in what seems to be a lack or an absence of gen- 
eral information accumulated from other communities, the tremendous 
difficulties that we have to go through to get information that could 
be readily available to a permanent and Federal Commission. I think 
it would be of immeasurable help in helping a community like New 
York, in many ways, a very liberal community, but in many ways, 
including areas of racial tension, not a liberal community, to help 
areas of New York to solve these problems without the necessity or 
the ultimate reaction that we saw in the South in recent weeks. 

Mr. Creecu. Has your group consulted with the Justice Depart- 
ment? Have you asked the Justice Department for assistance, or 
have you asked them for confirmation concerning the issues before you ? 

Mr. Sacus. Well, we have been consulting with the Civil Rights 
Commission, of course, since it is through the Civil Rights Commis- 
sion that we function. 

We have not, as a New York State advisory committee directly con- 
sulted with the Attorney General. 

Mr. Crercu. I was actually trying to separate you and your interest 
in civic affairs from your official capacity in the State advisory 
committee. 
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Has your community endeavored to obtain this information, obtain- 
able from the Justice Tenastaldiat : : 

Mr. Sacus. I cannot answer for the community as a whole. I am 
quite certain that the civil rights bureau of the State attorney gen- 
eral’s office has been in touch with the Justice Department with 
respect to many of these matters. , 

Mr. Creecu. Does your State civil rights office advise local com- 
munities, and make available to them, material which is received 
from other areas of the country. —_ 

Mr. Sacus. Yes, it does, when it is requested to do so, but it is se- 
verely handicapped and limited by limited appropriations, and by a 
staff which consists, I believe, of one assistant attorney general and 
two attorneys. 

Mr. Creren. Inasmuch as the Justice Department is the agency of 
the Government which is responsible for enforcing the civil rights 
statutes, would it be your view that that agency might be in a posi- 
tion to be helpful to you in understanding what some of the prob ems 
are and what the laws are and how they can be implemented 

Mr. Sacns. Yes, sir. We have no question but that it could be of 
tremendous value. I don’t know that it would serve the same purpose 
that is envisaged by this legislation for the Civil Rights Commission, 
however. I believe that one is a question of accumulating and deriving 
information to enforce the law, in the case of the Justice Department. 
In the case of the Commission, it would be a question of the very 
much broader scope of the problem of solving civil rights difficulties 
throughout the Nation, before they reach the question of law en- 
forcement. 

Mr. Crrecn. The reason I inquire is because the Attorney General 
has said, concerning the activities of the Civil Rights Division of the 
Justice Department, that in addition to the enforcement of civil rights 
Statutes, it is taking on a program of liaison in connection with law 
enforcement agencies and other officials of States, in order to romote 
understanding of problems, and to place the State and Federal re- 
sponsibilities in their proper perspective. 

If local organizations are not aware of the facilities that are avail- 
able to them under the Department of Justice, Civil Rights Division, 
why would they be more likely to turn to any other agency of the 
executive branch of the Government, when such information is pres- 
ently available and they are not using it? Why does your group be- 
lieve that they would turn to another agency of the executive branch 
of a tte ow ? . 

r. Sacus. I don’t know that the community is aware 
Attorney General’s statements and of these activities of the Civil 
Ri ete -tonne 

0 believe that the Commission, which, as an ind nt 
foenses attention on the very broad and complicated probleme ef enti 
rights difficulties, whether they involve violations of the law or whether 
they are created by traditional practices, such as in my own city of 
New York I already referred to the question of urban renewal, where 
the law is quite clear on the subject, but practice and habit makes it 


I think that advice and technical assistance that could be provided 


by the Commission in this t ld j : : 
ing this kind of a problem. respect, could immeasurably aid tus in solv- 
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Mr. Crrecu. You have indicated that the State advisory com- 
mittees, of which I believe there are some 50, are composed of pri- 
vate citizens. You serve without compensation, do research, hold 
public meetings, and gather information and make reports in an 
effort to be of assistance to the Commission, is that correct? 

Mr. Sacus. Yes, sir. 

Mr. Cresco. And in your view, is there any reason why your organi- 
zation, if it were appointed by the Attorney General, could not con- 
tinue to perform a similar service? Would its effectiveness be im- 
peded in any way, if the Attorney General deemed it advisable to 
have such a group in your State? Would it impede the effectiveness 
of your advisory committee if it were reporting directly to the Attor- 
ney General instead of reporting to the Commission ? 

Mr. Sacus. No, I don’t believe it would. I think that Mr. Pem- 
berton answered the same question earlier, when he indicated that 
if all of the functions proposed for the Civil Rights Commission, to- 
gether with expanded staff and facilities and sufficient appropriation, 
were put under the jurisdiction of the Attorney General, he could 
probably have these functions administered. I do still, however, 
believe that the independence of the Agency of the Civil Rights 
Commission is important in focusing the kind of national attention 
upon the problems that is required to solve the problems. 

Mr. Creecn. Now, your organization, the State advisory com- 
mittee, is completely independent of the Government, is it not, apart 
from your being appointed a member of the committee. 

Mr. Sacus. Independent from the Government? Well, I would 
say that it is not quite independent in the sense that I at least per- 
sonally feel a responsibility toward the U.S. Commission on Civil 
Rights, which appointed this Advisory Committee. 

Mr. Crexcr. In other words, you feel a personal allegiance to the 
Commission; but if the Attorney General were to appoint you, do 
you feel that you could transmit the same feeling of loyalty of service 
to the Attorney General? 

Do you think it would be any more difficult for the members of the 
State advisory committees, if they were asked to perform, by the 
Attorney General of the United States? 

Mr. Sacus. No, I do not think so. 

Mr. Crescn. Let me ask you this, sir. I realize that you are here 
today speaking in behalf of another organization—the Americans 
for Democratic Action. 

Mr. Sacus. Correct. 

Mr. Crercn. Has your organization made any study of the func- 
tions of the Commission vis-a-vis those of the Civil Rights Division 
of the Department of Justice? 

Mr. Sacus. I don’t believe we have made a specific study of that 
kind. I think we are familiar with the functions of both the Commis- 
sion and the Civil Rights Division. 

Mr. Crescr. From your view, based upon your knowledge, do you 
feel there are areas of duplication of effort? 

Mr. Sactts. I do not believe there are areas of duplication, no. I 
think the Commission serves a very real and separate function. 

Mr. Creecu. But the Civil Rights Division is undertaking a pro- 
gram of liaison and consultation in order to promote understanding 
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of the problems. Therefore, if, in the Attorney General’s program, 
there should be programs with which you are unfamiliar whereby they 
are in fact mo the same functions as those which the Com- 
mission performs, would you favor continuing the duplication of the 
programs, or do you feel that one should be discontinued ¢ 

Mr. Sacus. Well, I don't favor duplication of programs. I do 
believe that the Attorney General’s statement that the Civil Rights 
Division is and will continue to develop an understanding between 
State and Federal officials, about civil rights problems and the en- 
forcement of the law, does in fact, serve a real purpose. I do not think, 
however, that contravenes the purpose or duplicates the purpose of 
the Civil Rights Commission, ail is basically to ease racial tension 
— to achieve dignity for Negroes and other minorities who are deni 
them. 

Mr. Crercu. We have heard a great deal about easing racial tensions. 

Specifically, we talked about Birmingham, and we are all aware of 

press reports, of the actions of the President, of the Attorney 
General, of the Assistant Attorney General, Mr. Marshall. What ex- 
actly has the Civil Rights Commission done? Has your study of 
the Commission’s function revealed the action the Commission has 
taken to reduce tensions in Alabama / 

Mr. Sacus. I don’t believe I can say that these events have occurred 
in relatively recent weeks. 

Mr. Creecu. Well now, the Commission has been in existence for 
some 6 years. 

In an answer to a question from the Daily Press, the Chairman, I 
believe, of the State advisory commission in Alabama, requested or 

that Reverend King not stage demonstrations in Birmingham, 
and his advice was rpcheos 

Mr. Sacus. Of course, the Commission has recommended legisla- 
tion which would achieve for N in the South and in the North 
and elsewhere, the rights for which they were demonstrating so that 
I would say that in this respect in answer to your question, that the 
len Rights Commission has in fact, been attempting to do something 

uit it. 

Mr. Creren. Have we not had statutes on the book at Teast since 
1870 that would do the same thing? Statutes provide that any State 
official, who denies any man any rights he has under the Constitution 
or the laws of the United States, can be sent to prison for as much as 
a year or fined $1,000 or both, and if he conspires with one other per- 
son to do that, he can be sent to prison for, I believe it is 10 years, and 
fined $5,000 or more. 

Mr. Sacus. I would be in favor of en forcing that law, sir. 

Lyre my ogee I. 

ink that is what should be done, and in this case, the would © 
have to prove all of the allegations, and the man would be entitled 
to notice and the right to be heard. Guilty people would be sent to 
prison. That would be the orthdox, American way of doing this. 

Mr. Sacus. I cannot disagree with that. 

Senator Ervin. Instead of that, all these recommendations are that 


somebody be robbed of very precious rights, on th 

the only way you can give other people esha py feng te 
lacious. I hate to that the American system cannot be made to 
work without robbing some Americans of a basic right. 
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Mr. Sacus. We do however—I would certainly agree that the laws 
should be enforced and that laws that are presently on the books 
should be enforced to achieve these rights. The problem, I think, 
arises from both the lack of law enforcement, and from the tre- 
mendously broad posture of this problem which mitigates against 
ge masses of American citizens, in achieving these rights. 

enator Ervin. Isn’t it true that the broad question in the last 
analysis, can only be solved by men and women of good will and tol- 
erance and mutual respect in the local communities where people live? 

Mr. Sacus. Well, yes, I agree with that, sir. I also believe that one 
of the functions that the Commission could serve would be to try to 
achieve a milieu in these communities that would enable calmer feel- 
ings to dominate and that we could perhaps avoid some of the un- 
pleasant riots and disturbances that have occurred. 

‘The absence of a Commission, and the Attorney General’s Civil 
Rights Division activities insofar as dealings with State officials are 
concerned, does not really serve this function. I think the Commis- 
sion could and does serve this function. 

Mr. Conen. Mr. Chairman, may I just comment on one point you 
made about the enforcement of the law ? 

Senator Ervry. Yes. 

Mr. Conrn. ADA is really pleased to agree with you, that the law 
should have been enforced, which you refer to—the existing statute. 
We would like to only go one step further and point out that the situa- 
tion in Birmingham, that the situation in Greenwood, Miss., and other 
places, just demonstrates the need for additional legislation, the so- 
called famous part III, in which the Attorney General, on the basis 
of a signed complaint, or on his own initiative, could go in and enforce 
the constitutional rights of those whose rights are being denied. 

Senator Ervin. My own opinion is—and I have given a good deal of 
study to this subject—that the passage of title III would be the worst 
thing that could ever happen to law in America, because title III gives 
nobody any rights; it gives discretionary power to an Attorney Gen- 
eral. He can use the law for some people and refuse to use it for other 
people in exactly the same situation. He can use the law against some 
people, and refuse to use it against some people in another identical 
situation. Instead of establishing a government of law, it establishes 
a government of men, and I think all laws should apply to all people 
under like circumstances at all times, and no official of the Government 
should be given discretionary power to use the law for any purpose he 
sees fit, politically or otherwise. If a man has a right, every man in 
the same situation has that right, and we must not make the rights of 
a person dependent on the good will of the Attorney General. | 

Mr. Coun. I agree with you, politics should not be involved in the 
administration of justice, but as the Commission has demonstrated in 
the past, in congressional hearings, in the areas of education, and in 
other areas, constitutional rights which people now have are not being 
enforced, and not being fulfilled, and the part III legislation would 
give to those people whose rights are being denied, a chance, an op- 
portunity for governmental protection, and help in fulfilling their 
rights, without taking the rights away from anyone else. 

Senator Ervin. Well, we now have statutes on the books that cover 
that ; both the civil actions, and the criminal eens ine If you have 
two sets of laws, why have another one to do the same thing? 


100 CIVIL RIGHTS COMMISSION 


Mr. Couen. The situation is not whether they do the same thing. 
The question is how effectively will they meet the constitutional objec- 
tive and with all due respect, Senator Ervin, I think since 1954, the 
Supreme Court has said separate educational facilities are inherently 
unequal; in 1955 they requested that school integration begin with a I 
deliberate speed ; and the fact is that school integration has not begun, 
and sews, ageth with any sense 2a pear on is a 

t lag and t need to begin to fulfill constitutional rights. 
ar ty That is eS which is taken by those who 
would like to amend the Supreme Court decision, and have it say some- 
thing it does not say. The Supreme Court decision does not require 
integration. It merely prohibits discrimination. Well, there is no 
use In getting into an argument on that. ASAT S : 

Mr. Couen. In any case, I feel obviously, that discrimination still 


exists. 

Senator Ervin. Yes, Thank you. 

Mr. Warers. May I ask you a question? ee 

Mr. Sachs, you concede that the function of your organization is 
that of collecting information and disseminating that information 
through the community, so that instances will not arise which will 
wind up in court. 2 

Mr. a. Are you talking about ADA or the Advisory Com- 
mittee 

Mr. Warers. The State Advisory Commission to which you belong. 

Mr. Sacus. Yes. 

Mr. Warers. And it is certainly not a prosecuting agency, is it? 

Mr. Sacus. No; it is not. 

Mr. Warers. Have you been consulted by the Attorney General of 
the Civil Rights Division regarding your activity ? 

Mr. Sacns. No, we have not been consulted by it. 

Mr. Warers. And the fact is, that consultation with the Assistant 
Attorney General has not extended to your nization ¢ . 

Mr. Sacus. We have consulted with the State civil rights burean, 
of the State attorney general's office, but we have not as a State ad- 
visory committee, consulted with the Department of Justice, Civil 
Rights Division. 

fir, Warrrs. And there was consultation initiated by your organi- 
zation; not by the Attorney General’s Civil Rights Division ¢ 

Mr. Sacus. That is right. The State civil rights bureau. 

_ Mr. Warers. Do you feel that there is substantial advantage in hav- 
ing the Civil Rights Commission so that its function is not dissemi- 
nated through several various agencies of the Government, in various 
Statest Don’t you feel that a central clearinghouse is more efficient 
and necessary ¢ 

Mr. Sscus. I have no question about that. Yes, I do. 

Mr. Warers. And it is the belief of your organization that the ex- 
or of the Civil Rights Commission ought to be permanent, is it 
not 

Mr. Sacns. It is quite clear, yes. 

Mr. Warers. Is there any reason why you have not endorsed 8. 1219 
va _— it 7 — commission ; 

r. Sacus. The only reason is—I guess the codificati 
administrative provisions in S. 1117 as onet to 8S. 1219. Ag an 

Mr. Waters. And to what extent ? 


( 
. 
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Mr. Sacus. I believe with respect to essentially the subpena power. 
Mr. Waters. You understand that the provision in 1219 to allow 
the Commission to make rules and regulations is appropriate, is it not ? 

Mr. Sacus. Yes, I do understand that. 

Mr. Waters. Do you feel that it also contemplates a freedom clause? 

Mr. Sacus. I do not feel competent to answer that. 

Mr. Waters. Thank you very much. 

_ Senator Erviy. The Commission has rules and regulations by which 
it denies to a man who is investigated any knowledge of who his 
accuser is and what the accusation is; nor has he an opportunity to 
confront his accuser and cross-examine him. That has caused a great 
divergency of opinion in the Supreme Court in Hannah v. Larche in 
which Justices Black and Douglas said that the Commission’s proce- 
dures are unconstitutional. 

Mr. Sacus. Sir, I believe S. 1117 does have provision to achieve 
fair procedures through all administrative activities of the 
Commission. 

Senator Ervry. That certainly ought to be done. 

Mr.Sacns. Yes. That is why we are supporting it. 

Senator Ervin. It is a rather curious thing, that a Commission, 
that is created for the purpose of enforcing constitutional rights, 
adopts procedures which Justices Black and Douglas very eloquently 
say, deny those rights. 

Mr. Sacus. I guess the reason for the Commission—and I cannot’ 
read their minds and have not discussed it with them—but I would 
guess the reason the Commission did this is in order to protect the 
Negroes from retaliatory action in their communities. 

Senator Erviy. And that was the same reason which caused an 
agency of the Federal Government in violation of civil service laws, to 
refuse to reveal to the man who was discharged the name of the one 
who made the charge. 

Mr. Sacus. I am not supporting the lack of confrontation, sir. 

Senator Ervrn. The committee is indebted to both of you gentlemen. 

Mr. Sacus. Thank you, sir. 

Mr. Conen. Thank you. 

Senator Ervin. The committee is recessed until 3 p.m. 

(Whereupon, at 1:20 p.m., the committee recessed until 3 p.m., on 
the same day.) 

AFTERNOON SESSION 


Senator Ervin. The committee will come to order. 
Our next witness is Mr. Dale L. Button. 
Mr. Button, we will be glad to hear from you. 


STATEMENT OF DALE L. BUTTON, UNITARIAN FELLOWSHIP FOR 
SOCIAL JUSTICE, WASHINGTON, D.C., ACCOMPANIED BY ROBERT 


E. JONES 


Mr. Burrow. Mr. Chairman, my name is Dale Ls Button. nf am 
speaking on behalf of the Unitarian Fellowship for Social Justice, 
a national organization which represents the social concerns of Uni- 
tarians and Universalists. 

P al 

T am accompanied by Mr. Robert E. Jones, executive director of 

the Unitarian Fellowship for Social Justice. 
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We value highly the time of this subcommittee, and we ask that 
the brevity of our comments not be taken as a measure of the impor- 
tance which we feel toward the subject, and toward the work of this 
subcommittee in res to it. } 

In fact, we hope that our brevity may serve to magnify our expres- 
sion of our position. F 

I will not comment in any detail on the feelings of our organiza- 
tion with respect to the enactment of specific elements of civil rights 
cetetien, nor in a way that would entertain any question whether 
to have or not to have civil rights legislation. ' 

Unitarians and Universalists, individually and as an organized 
body, support in every respect the enactment and implementation 
of meaningful legislation to make fully effective, in practice, the citi- 
zenship which aiffiions of Americanshaveonlyinname. = 

We do not appear here to equivocate our support for civil rights 
legislation. / 

e are here only to express our concern that such needed legisla- 
tion, and the administrative body created to implement it, 1 be 
sufficiently strong to act effectively. : 

In that concern, the main thrust of our comments is to the effect 
that we support the legislation which would make the Civil Rights 
Commission a permanent body. 

We do not view the creation of a permanent Civil Rights Commis- 
sion as an expression that our problems in this area will never be 
solved, any more than we view the maintenance of a Defense Depart- 
ment as an admission of the inevitably of war, or of a Department of 
Justice, that we shall never attain justice. 

bodies were created as necessary means to accomplish the 
objectives with which they were Sanameali and we feel that creation 
of a permanent Civil Rights Commission ranks equally with them in 
importance, 

_I believe our international image would inevitably benefit if other 
citizens of the world were to see that we have a permanent body 
= = mace our own = zens’ civil rights. 

e ver believe that creation of the Commission as a permanent 
— would inevitably lift the effectiveness of the body in its own 
tl h “¥ “y - ; far from 

Although the analogy is far complete, there is enough of a 
principle involved to make the point be meng that ts wielods 
is oo seriously ——— in —— our Federal judiciary and 
our Federal judges ute in their tenure, is never ser} 

. est ed | re, seriously 
® sincerely appreciate this opportunity for our organizati 
make its ponition ows before une subcommittee, and we to har 

Senator Ervi~. Mr. Button, the committee is deep] teful for 
your aay and also to your associate for his se gr 

Mr. Burron. Thank you. ~ 

Do you have any questions? 

Senator Ervin. Are there an questions ? 

jy Smee a a: ae. 

Mr. Bu notice from your statement that 
Civil Rights Commission howd be made a es Te pms es 
that end, I would suppose that you support t principles of S. 1219 
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which makes the Commission on Civil Rights a permanent agency of 
the executive branch of the Government. 

Mr. Burron. The two bills we are discussing before the subcom- 
mittee today, yes, that embodies the feature that we favor; embody- 
ing the creation of the Civil Rights Commission as a permanent body. 

Mr. Warers. Thank you, Mr. Button. 

Thank you, Mr. Chairman. 

Senator Ervin. I have a telegram from Mr. Clarence Mitchell, 
director of the Washington Bureau of the National Association for 
the Advancement of Colored People which he asks to have incorpo- 
rated in the record at this point. 

If there is no objection, I will order it printed in full in the record 
at this point. 

(The telegram referred to follows:) 
WASHINGTON, D.C., May 22, 1963. 
Hon. Sam J’. Ervin, 
Chairman, Subcommittee on Constitutional Rights, 
Senate Ojfice Building, Washington, D.C.: 


The National Association for the Advancement of Colored People strongly 
supports the continuation of the Civil Rights Commission. We believe that S. 
1219, which would give permanent status to the Commission, would be the most 
desirable bill and urge its approval; however, it is also apparent that the addi- 
tional functions and rules suggested in S. 1117 are very desirable and we urge 
that these be incorporated in 8S. 1219 as amendments. In view of the fact that 
your subcommittee will hold additional hearings on other civil rights bills, we 
have withdrawn our request to be heard on May 22. We do wish to be heard at 
an appropriate time when the bills on other civil rights matters are considered. 
In the interest of saving time and also to show our support of the Commission, 
we respectfully ask that this telegram be included in the hearing record in lieu 
of an appearance by a representative of our organization at this time. However, 
I have been and shall continue to be present at the hearings and if you or any 
member of the subcommittee would care to have me answer any questions, 
I will gladly do so. 

CLARENCE MITCHELL, 
Director, Washington Bureau, NAACP. 

Senator Ervin. Call our next witness. 

Mr. Crercu. The next witness is Mrs. Wallis Schutt, member of 
the Mississippi State Advisory Committee of the Commission on Civil 
Rights. 


STATEMENT OF MRS. WALLIS SCHUTT, REPRESENTING THE 
MISSISSIPPI ADVISORY COMMITTEE ON CIVIL RIGHTS 


Mrs. Scuurr. My name is Mrs. Wallis Schutt. I live in Jackson, 
Miss. . . . . . 

I am presently serving as chairman of the Mississippi Advisory 
Committee. Having been an active working member of this com- 
mittee since its formation in December of 1959, I hold strong and 
deep convictions concerning the absolute and vital necessity for the 
extension of the life of the Commission for the next 4 years. To 
question the need for or the value of legislation to this effect seems 
to me to be not only unwise, but also most unrealistic. . 

There are many things that could be said in support of Senate bill 
1117 and many aspects of the legislative process of which I have 
only limited knowledge. However, I can _tell you of the value of 
the Commission on Civil Rights as we in Mississippi see it. 

First and foremost, the value of the services rendered by the Com- 
mission to the Congress itself and to the Chief Executive, What 
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other provision do we have whereby a group of responsible and 
representative citizens may work together to determine objectively 
what the true facts are in regard to denial of civil rights based on 
color, race, or creed and having so determined to advise and recom- 
mend not what is expedient, but what is right ? 

We are most fortunate that the Commission is composed of a group 
of such eminent men. 

We of the Mississippi State Advisory Committee would also ho 
that our work would be considered of value to you gentlemen of the 
Senate. Our committee meets nearly every month to gather factual 
information about the treatment of our N citizens under the law 
as it is applied in Mississippi. We earnestly strive to hear all sides 
of the question. We invite any official who is likely to be criticized 
to attend our meetings and give us his view of the matter. We try 
to meet in as many parts of the State as is possible in order to get a 
wa representative picture. F 

1@ press is invited to our meetings and we on our findings 
and recommendations to the Commission on Civil Rights. Our last 

rt was published by the Oommission in January of 1963. 
Ye used only information that had been presented to our commit- 
tee in sworn affidavit or was otherwise known to be reliable. We did 
not use some of the more startling and really frightening accounts 
which were told to the committee during our meetings, but for which 
we felt sufficient substantiating evidence was lacking. 

Our report contained enough information I beleve to bring into 
uestion the representative and democratic nature of the system of 
tate government in Mississippi. 

We talked to many people who had been mistreated by the police, 
but felt they had no one to turn to until our commitiee made its 
a ce, 

ye have tried to remind our State government of its obligation 
to all and not to just the white citizens of our State. 

Unfortunately, I cannot say that we have noticed any great im- 
provement in the attitude of our State leaders on this subject. since 
the publication of our report. But I can say with certainty that the 
re has been widely noticed by others in and outside the State. 

_The entire advisory committee has been grateful for the notice 
given the report by Senator Javits and Con, an Diggs by in- 
serting it in its entirety into the Congressional eer 

We earnestly hope that our work has been of some value to you 
gentlemen in your most important task of passing the laws under 
which we all ig ™ 

Coming from Mississippi as I do, it is well nigh impossible to fin 
words strong enough to convey accurately the importance to the = 
groes of having one place where they can speak their minds and tell 
of their troubles. co 

existence within the State of an organization i 
the equal rights under law of all citizens is immensely bone S 
a people who are not receiving the benefits of those rights just now 
but know there is hope so long as the Nation is aware of their plight. 

Equally important, the advisory nn ; A ret 
— for Negro and white citizens of good will to discuss 

common problems of our people and our State in this time of tran- 
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sition, bringing these problems into the open for objective discussion 
by a biracial group which is a step forward in Mississippi. 

Perhaps the best way to convey to you the sentiment of the Negro 
population is to read to you a statement given to me yesterday morn- 
ing by the Negro Ministerial Alliance of Jackson. I can testify that 
this is a statement representative of the thinking of at least 95 percent 
of our Negro population. 

It is dated Jackson, Miss., May 15, 1963, and reads: 

We, the members of the Interdenominational Ministerial Alliance wish the 
continuance of the Civil Rights Commission for the following reasons: 

Be This is the only way that the Negro can express grievances and expose the 
injustices that he is experiencing. 


2. This is the only way the white and Negro can communicate together and 
discuss their problems. ; 


3. We feel unless the Commission is continued, the Negro will have no one 
or source in which we can appeal and will be compelled to resort to violence or 
become more radical. 

4. We are praying that the Commission will continue because of a recent 
statement made by Mayor Allen Thompson, of Jackson, Miss., saying that he 
will never permit Negro and white to meet together as a biracial committee. 

That is signed by T. B. Brown, president, and G. R. Haughton, 
secretary. 

For many thousands of our citizens to let the Commission expire at 
this moment in time would be, in their opinion, utterly disasterous. 

Another point I would like to make concerns the value of the work 
of the Commission and the work of the advisory committee to the 
white citizens of my State. 

I have always felt that one of the most important services of the 
Commission and the advisory committee is education. In my own 
case, I have been concerned with the rights of our Negro citizens for 
many years, well before the Commission came into existence. But 
only since beginning to work with the advisory committee have I 
learned the true state of affairs regarding the everyday trials that 
Negroes of my State must endure. It has been shocking to every 
member of our committee. 

In our report of January 1963 we tried to convey a sense of urgency 
to our fellow citizens and I must say that the response has been 
gratifying. 

Friends and neighbors in Jackson and other parts of the State, 
ministers from various parts of the State, and educators from many 
places have phoned or written to me and other members to discuss 
the report and to express their astonishment and dismay. 

Gentlemen, as far as my State is concerned, we have only scratched 
the surface. It is only recently in spite of all that opposing forces 
could put in our way, only recently have we been able to so establish 
our committee in the eyes of the citizenry at large that they are be- 
ginning to seek us out and hear what we have learned. 
~ How else and in what other way can we begin to dispel the abys- 
mal ignorance of the great majority of our responsible white 
citizens as regards what the Negro citizen lives through daily and 
really wants, expects, and is determined to gain for himself? And 
until this ignorance is dispelled, how, under the shining sun are we 
to avoid these tragic and heart-breaking disturbances that continue 
to plague us or even having experienced them, how are we to learn 
from them and move forward together unless we have somebody set 
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up to render the assistance and give the answers to the many ques- 
tions that must be asked before the truly constructive steps that issue 
out of understanding can be made to rectify the situation. 

It would have been most valuable, of course, to have, had the 
Commission itself hold a hearing in Mississippi. _ ; 

In 1961 and again in our 1963 report, our advisory committee 
recommended that a hearing be held in Jackson. We fully under- 
stand the overriding reasons that made it impossible for the Com- 
mission to meet in our State this year. *. J 

We urge you to prolong the life of the Commission so that it can 
perform this valuable service to the citizens of Mississippi. 

Recommendation No. 2 of our 1963 report stated as follows: 

That the Commission on Civil Rights hold formal public hearings in Missis- 
sippi on charges of denial of equal protection of the law on account of race and 
that these hearings be held periodically se long as the present situation exists 
and the Commission remains in force. 

No one can gainsay the value of the wealth of information which 
is at the fingertips of the Commission; information that has been 
gathered painfully and slowly by many earnest citizens as they lis- 
tened patiently in face-to-face confrontations with many other citi- 
zens as they pour out at length their real or imaginary grievances 
in all kindness and all sympathy these persons listened and then 
patiently advising, counseling the witnesses as best they may, giving 
them what su ; oer and encouragement they can, knowing all the while 
how slow will be the processes that will eventually rectify these great 
and terrible wrongs, wishing it were otherwise, but recognizing that 
this is the democratic procedure and counseling those who appear to be 
patient, then turning around to the controlling forces who have ex- 
aca the situation and facing them with the inescapable truth of 

ir failure to assure to all citizens equal opportunity and basic 
human rights. 

Further, turning to the white citizenry at large, giving them at 
one and the same time enlightenment as to the true state of affairs 
and a not-too-gentle prod to bestir themselves to do something about 
coming to a realization of their responsibility in this whole problem. 

In my humble opinion, such procedure is truly democracy in action. 
This is the day-to-day practical application of the great ideals to 
which we are all dedicated. 

Finally, I should like to mention the importance of the work of the 
Commission and the Mississippi State Advisory Committee as it 
affects the State's image. 

For those Mississippians, and there are many, who do not oon 
the tenets of the white citizens councils, this has been the only public 

ression on any but the most limited scale of what they think and 
f ~prabebey 
ye do not enjoy being thought of as being loyal to a 
lays which we consider wrong and ebuive. Cantar (al 
we are all loyal to Mississippi. We are loyal to Mississippi 
and also loyal Americans loving 4 upholding and fighti ies thes 
ideals on which America was founded and we want the world to know 
- there are eee er 
@ recognize and a iate the achievements and the i 
rendered by our own resentatives here in Congress. We are legal 
to them, even though we must disagree with them on some points. 
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This other voice of Mississippi must be heard. In the immediate 
and foreseeable future, I believe this role can best be played by our 
advisory committee. 

T would add one final word. I cannot count the great number of 
Mississippians from all walks of life who are in agreement as to the 
need for the existence of the Commission and its related State com- 
mittees. From bishops to domestic servants I have engaged in dia- 
logue with hundreds of citizens. Educators, clergymen, businessmen, 
professional men and women, laborers, housewives, and students, all 
these have expressed directly to me their appreciation for the work 
being done and their belief in the necessity for the continuance of the 
U.S. Commission on Civil Rights. 

This is not in my written statement, but I would like to express my 
deep appreciation for this opportunity to come and make this state- 
ment to this committee. 

Senator Ervin. The committee appreciates your coming. Undoubt- 
edly, in Mississippi as in other States, there are unfortunate situations, 
butI feel constrained to say that I think Mississippi has been dis- 
credited for a lot of things that have not occurred. 

Several years ago I was conducting hearings on civil rights bills, 
and an organization which should have known better brought a wit- 
ness whose name was Courts. In Mississippi he was a merchant, but as 
he crossed the Mason-Dixon line and came North he ceased to be a 
merchant and acquired the title of reverend. 

Now he was brought before the committee and complained he was 
run out of Mississippi by a threat on his life and left a $12,000 busi- 
ness behind. He also had a prepared statement wherein he said that 
people in Mississippi were murdering Negroes and throwing their 

dies into the streams. I questioned him, and I asked him to tell who 
had been murdered to his knowledge. He told me that some colored 
woman and a Negro school principal were killed. : 

I made inquiry and found that the woman he talked about was driv- 
ing a car by a lake with her three little children in the rear seat. She 
lost control of the car and ran into the lake where three Negro fisher- 
men rescued the little children from the car. Before they could rescue 
her, she was drowned. That story was brought here by a man who 
carried it all over the North making speeches to defame Mississippi 
on that account. 

I found the other tale referred to a man who committed suicide 
from bad health. He left a suicide note, a photostatic copy of which 
I later obtained and put in the record, and he stated in this note which 
was identified by his wife as being entirely in his handwriting, that he 
was committing suicide because of his physical illness. I received 
that information too late to confront the witness with it. 

I also received information that he had never filed any income tax 
return. He had only two dependents besides his wife and with a 
$12,000-a-year business each year he ought to have paid considerable 
income tax. ly Pe 

I asked the representative of the organization that brought him if 
they would bring him back before the committee in the morning, and 
I said I could demand his appearance under subpena so he would 
have to be here. I was assured by the representatives of the organiza- 
tion that brought him here and which had carried him all over the 
country to defame Mississippi that he would be brought back the next 
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morning. However, instead of being brought back he was removed 
under the cover of darkness, surreptitiously and he fled from the com- 
mittee and has never been back to Mississippi. eens 

That is just one of the cases I know in which all that is said about 
Mississippi is not true. ; seem, wg 

Mrs. Scuurr. Senator Ervin, I have lived in Mississippi for over 
20 years. I have raised a family of five children. I have three grand- 

dren living there. I have worked in my community. I know it 
pretty well. ; 

I know that these things you say are true. I think that I have other 
members who work with me with intelligence enough to realize that 
there are some things that have been said that could not be substan- 
tiated. 

I have made it my business to find out, because I wanted to know the 
truth, and I have done this by rsonal contact with the ay og and 
for all these that are not true, there are a shocking number that are; 
and the fact is that they have been afraid to come and say what is 
really so; they don’t want to suffer reprisals. They don’t want their 
families to suffer the reprisals and retaliations that they know they 
are going to suffer. 

So I appreciate everything you say is true and I know that some- 
times things have been said that were not true. 

In what I say to you, I have no wish in the world, or how could I 
possibly want to defame my State? I don’t want to but I am telling 
this subcommittee that these things I know are true; and I know that 
these people have no way of securing justice. 

At present, there seems to be no way of furnishing these rights, and 
I can also tell you that the majority of the citizens of my State do not 
know the truth and they are just as ignorant as I was until I had the 
opportunity afforded me by working with this committee. 

ow the Commission has the opportunity, this kind of opportunity, 
——— this to other citizens of my State. 

Senator Exvix. The Commission said in its statement that it had 
received more than 100 complaints by Mississippians. 

_ Now, according to my recollection the colored population of Mis- 
sissippi is 915,743, isn’t that about correct? One hundred complaints 
is not very many out of that 4 aya ee. isit? 

Mrs. Scuvrr. Would you like to hear my opinion of why this is all 
the complaints that have come in? 

_ Senator Ervin. I just indicated that there are a lot of good people 
in Mississippi. I have known a lot of Mississippians that I consi 


= fine people. 
_ Mrs. Scrrurr. I think the finest people in the world are in Missis- 
- and = is 4 I — bap ory me that they know the truth, 

Senator Ervin. you think that innocent people ought : 
alized for the sins of the guilty ? rene 

Mrs. Scuvrr. I certainly do not. 

Senator Ervin. That is the reason I was struck by this recent rec- 
ommendation of the Civil Rights Commission that all Federal grants 
to Mississippi be cut off. That is the way I construe the Commission’s 
——a ation. aie Ns 

According to my understanding, in Mississippi they hav 
rolls or did have on the rolls, 44,935, white people. oases Seles poset 
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and 237 nonwhites such as Indians and others drawing old-age 
assistance. 

Do you not agree with me that it would be an injustice to these old 
people to deny them old-age assistance merely because of the wrong- 
doing of officials in Mississippi ? 

Mrs. Scuurr. I certainly do, Senator Ervin, but I would like to say 
further that I think that recommendation was misunderstood. It has 
been misinterpreted, and the real question that comes to my mind, and 
I think should come to the minds of thinking people knowing the 
makeup of the Commission and knowing the makeup of the State ad- 
visory committees, the kind of people who make them up, what could 
be so wrong as to have driven people to make this kind of recom- 
mendation ? 

There is something seriously wrong when we would support such 
a recommendation as that. It is probably not realistic or practical, 
but you can come to a point—you can just try and try and finally reach 
a point of frustration in trying to get what you know is right. 

Senator Ervin. Well, [ heard one time that the worst man who ever 
lived was the man who took pennies away from the blind man. Yet 
I believe that is the intent of this recommendation, for I disagree with 
your interpretation, and I might say the President of the United 
States, if what the papers quoted is right, disagrees with it. As I con- 
strue it, that is the only thing this can mean. Otherwise they would 
not have said that all the Federal grants to Mississippi ought to be cut 
off. The Commission would cut out the grants to put braille books in 
libraries for blind people to read. They would cut out aid to the blind 
in Mississippi allotted to them under the laws, just as the laws allot 
the same kind of aid to other parts of the United States, this aid to 
the blind amounts to $1,443,000. 

Do you think that men far removed from the scene are justified 
in asking that the blind people in Mississippi be denied that relief 
while blind people in all the other 49 States enjoy it ?. 

Mrs. Scuurr. Senator Ervin, of course I do not think that should 
be done; but I would like to say this—I do not think because perhaps 
this recommendation was unwise (this is one recommendation and 
only one) that the Commission should not be extended. And I am 
a little weary of the people in my State talking so much about this one 
recommendation of the Commission and failing to answer any of the 
charges that we have made as to things that are wrong. 

And to talk about this is fine, but this has nothing to do with the 
plight of the people and the things that are happening that need to 
be rectified. 

Senator Ervin. I have to disagree with you. This has to do with 
the suitability of the Commission to make recommendations as to how 
the ills of this country should be cured, and how people of different 
races should dwell together in harmony. 

I have difficulty in accepting any recommendations from men who 
will even suggest much less recommend that because some of the State 
and county officials of Mississippi make mistakes that all of the blind 
people in Mississippi and the crippled children of Mississippi, and the 
people suffering with tuberculosis in Mississippi, and people suffering 
with cancer and heart disease should be denied the benefits given to 
them in the other 49 States of the Union by Federal Government. 
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That the waters of Mississippi should run polluted to the sea simply 
because certain State or county officials in Mississippi are not comply- 
ing with what the members of the Commission think are their duties. 
rs. Scuurr. I think I should repeat that interpreted thus, I 
agree that this was not a good recommendation. But this is one. 
It was one part of a report and I still contend that this does not take 
away all the t value; it does not take away from the many great 
benefits that have accrued to the citizens of my State because of the 
existence of the Commission and I still maintain even though this 
may have been an unwise and impractical and unrealistic reeommen- 
dation, I still maintain that there has been much accomplished of 
‘at value; and I maintain that it has a further job; that it is an un- 
Enished job; that much can be accomplished by the extension of the 
life of the Commission for the next 4 years as proposed in this Senate 
bill 


Senator Ervry. Well, you have stated your position very clearly. 
Mrs. Scrurr. Thank you, sir. ; 
Senator Ervin. And I might say very eloquently on that point. 
But they have Federal courts in Mississippi, do they not ? 
Mrs. Scuvurr. Yes, sir. on 
Senator Ervix. I do not know whether you know that juries in 
Federal courts in each State are made up under the direction of the 
j ; 
rs. Scuvrr. Yes, sir. 
Senator Ervix. And do you not believe that the better way to 
proceed is to prosecute in the Federal courts anyone who is denying 
anybody's constitutional or legal rights and punish the guilty parties 
instead of inflicting punishment upon helpless children and blind 
le and elderly people / 
ts. Scnurr. Senator Ervin, it seems to me that if everything 
refers back to this one recommendation that was made and if every- 
thing is in relation to this, you are making it very difficult for me to 
ort Maho : on ap 
ave already said what I think about that, and I cannot answer 
it on that basis. 
_ If everything is going to be referred back to this one recommenda .- 
tion and we are constantly going to talk about this, then I cannot 


endation is because of the harm and injustice which ing out 
this recommendation would do to the very peevte who interest you. 
The figu the money that to 
Mississippi from the Federal Government for de ndent children, is 
on “gro families; and so I am fighting limb for limb too just 
like you are doing. , 
roe a Yee, sir. 
Senator Ervin. I do not think they ought to be punished because 
the Civil Rights Commission does hot approv f 
= of Pe og he Ey co merry <8 UTS A I Sy a 
rs. . We will have to repeat my statem t th 
has been much that has been done of pa vals and I think it's 
more Important to look at the reasons why these figures are what 
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they are, and to ask the question seriously and honestly as to whether 
or not the real reason for this percentage is because these people 
are being denied the opportunities and the rights to which they are 
pauiled, Now I have gone and talked and have gone around in 
circles 

Senator Ervin. You have not gone around in circles. You have 
expressed your opinion very well. 

Mrs. Scuurr. But I am talking about what is my experience on 
this committee. 

Now we go and find out from a Negro citizen that he has felt that 
he is deprived of an opportunity to secure employment for which he 
is qualified. 

So we investigate that and I go and talk to the personnel officer, the 
man who does the hiring and what does he tell me? He tells me that 
the Negro citizens are not qualified as they should be because—and he 
told me this too—that the schools are not preparing them as they 
should be prepared and he says to me, “You’ve got to begin with the 
school situation.” 

Well, it just goes round and round. I think these are the places 
to which we need to turn our attention, and get the true facts of what 
the school situation is, what the opportunities are, the denial of oppor- 
tunities. The truth of this has come out in our State through the 
work of the advisory committee and the Commission. 

Senator Ervin. Well, certainly it would not help the school situ- 
ation to implement the recommendations of the Civil Rights Com- 
mission and take funds from the State and its schools which runs in 
excess of $5 million a year. 

Mrs. Scuutr. I quite agree. 

Mr. Creecu. Mrs. Schutt, you have mentioned that you feel that 
there are many advantages which have accrued to the people of your 
State because of the Civil Rights Commission, and I realize you are 
a member of your State advisory committee and that most of your 
testimony here today has been concerned with the activities of the 
State advisory committee. 

I just wonder if you are equating your activities, that of the com- 
mittee with the Commission when you make this statement, because, 
actually, the Commission has not been into your State, has it? The 
Commission has not held any hearings there. 

Mrs. Scuutt. No; it has not. 

Mr. Creecr. So when you speak of the Commission you mean the 
advisory committee as an adjunct to the Commission, is that correct? 

Mrs. Scuurr. I do in a certain sense, but I think also that in re- 
questing expressions of opinion from other citizens, I think they un- 
derstood as I understand, that the Commission has a very big part 
in this. 

Mr. Crenou. Yes. 

Mrs. Scuutr. And I think it is difficult to separate the two. ; 

But we have been serving as an advisory committee to the Commis- 
sion and, of course, we have had direction and assistance from them 
and while they have not been able to come into the State as we re- 
quested, and we understand why, still our work, is, in a sense, their 

rk. : t 
beets Crercu. Well, the reason I asked that question was because in 
1957 when the Civil Rights Commission was established, it was with 
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the idea it would exist for only 2 years and then make its recommen- 
dations and report and then terminate; at the same time the Civil 
Rights Division was established in the Department of Justice and in 
addition to enforcing the civil rights statutes, the Division consults 
with the officials of the States in order to promote better understand- 
ing of the civil rights problems; it collects information and seeks effec- 
tive guarantees from local officials and civic leaders. I just wonder if 
your feel there is an overlapping of functions of the Commission and 
the Civil Rights Division, whether you feel it would make any great 
difference if an organization such as yours, the civil rights advisory 
committee for the State, were an adjunct of the Department of Justice 
instead of the Commission, if, in fact, the Civil Rights Division is 
duplicating the work of the Commission. .- 

Mrs Scuvrr. In my opinion, the work has not been a duplication. 

I have stated I was supporting the proposal to extend the Commis- 
sion for a 4-year period. 

I cannot really conceive of the Justice Department being able to do 
at = time and in my State the work that I feel the Commission 
can do. 

There might be some working together and assistance, but I do not 
think there would be any real overlapping in the work that needs to 
be done in the immediate future. 

1 personally do not think that the Justice Department could do this 

ing and work as well. 

e makeup of the Commission and the makeup of the State ad- 
Visory committee is such that they can be objective and they try to be 
disinterested as far as taking one side or the other. 

Mr. Creecn. Inasmuch as you have said that the Commission itself 
has not been into Mississippi, to your knowledge is the Commission’s 
interim a rine on Mississippi predicated upon the representations made 
by your State advisory committee? In other words, did the Com- 
mission when it issued its interim report on Mississippi recently, did 
it base its report on information furnished by the advisory committee? 
_ Mrs. Senwrr. It is my understanding that this report was based on 
information that came from or through the advisory committee from 
our sg tm 

We have had these open meetings and from that and also from affi- 
davits that were sent in. 

Mr. Crercn. I see. Now, at your meetings you do not have the 
By oa power, do you? 

hy Sab 

r. Crercn. And you actually do not conduct heari ; 

Mrs. Scururr. We do not. am POU 

Mr. Creecn. They are just open, informal meetings. 

ag —— Yes. 

r. Crercn. So you have no opportunity to 
oath ; is that correct? id 7 © piss snyous under 

Mrs. Scuwrr. That is correct, 

Mr. Creeci, So none of the information which you receive is ac- 
tually sworn ges fe is that correct ? 
sda Bi, gy get a + affidavits. So in this way 
ene a Sone ae Obs : _ eqs t - written statements that are 
pes we as any administering of an oath, we have no 
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_ Our former chairman was always careful to, as he opened the meet- 

ings, struct those who were coming, always careful to tell them that 

4 ee our expectation that they would be completely truthful and so 
orth. 

He also explained that we had no power to put people under oath 
and we had to simply listen and put down what they tell us. 

Mr. Crrncu. And then when someone appeared before you at these 
public meetings and we will say, for example, alleged that he was de- 
prived of equal protection under the laws, such as the case you dis- 
cussed in your annual report for last. year, how did you check this out ? 
You mentioned that you did a great deal of investigation. 

_ Did you then go and interview the police officials or the law en- 
eae officers who were accused of brutality and that sort of 
thing 4 

Mrs. Scuurr. No, we did not do that. What I referred to in saying 
that we had talked with these many people, in having these open meet- 
ings ane usually had large attendance and there were supporting 
people. 

We also had the newspaper reporters. We were pretty sure that 
these things had actually taken place. 

We did ask the officials in question to come and bring information 
tous. We do not go out and see the people. We ask them to come to 
us. They have known about the statements that were made and we 
have asked them if they are not true to come and place it before us or 
give us the opportunity of hearing the other side. 

Mr. Creecn. Yes, but going back to what you said earlier, then it is 
your understanding that the Commission’s interim report was based 
upon information which was supplied by the Mississippi State Ad- 
visory Committee and that your committee does not have the subpena 
power and that you conduct informal type of proceedings. 

Is that a fair statement ? 

Mrs. Scuurr. It is my understanding that this was based on these 
many affidavits. 

Mr. Creecu. Yes. 

Mrs. Scuutr. That had been turned in, plus other information. 

We did have transcripts of some of the meetings. 

Mr. Creecu. So at the time the Commission issued its statement, the 
Commission had never really been into your State and the Commis- 
sion itself never held any hearings there, is that correct ? 

Mrs. Scuutr. That is correct. 

Mr. Creecr. Mrs. Schutt, I know you mentioned that you feel the 
work of the Civil Rights Commission has benefited the State directly. 
I wonder have you had occasion to compare the functions of the Civil 
Rights Division with those of the Civil Rights Commission. 

Mrs. Scuutr. Civil Rights Division of the Justice Department ? 

Mr. Crercu. Yes. 

Mrs. Scuutr. No, I have not compared them. : 

Mr. Creecu. In the event that Congress should permit the Civil 
Rights Commission to terminate this fall, would it be your feeling that 
if this were to happen, and if the Attorney General were to ask the 
various States to have Committees such as yours to advise him and to 
undertake very much the same type of functions that you have been 
undertaking as an adjunct to the Civil Rights Commission, that your 
work would be any less beneficial ? 
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Mrs. Scuvrr. I am not sure I understand. ’ 

Mr. Creecu. I say in the event that C ss should permit the 
Commission to terminate this fal] and the Attorney General were to 
invite a committee such as yours, a State advisory committee to con- 
tinue to function, to make recommendations to the Attorney General 
very much as you have made recommendations in the past to the Civil 
Rights Commission, would it be your feeling your representations and 
your recommendations would be any less beneficial ¢ 

Mrs. Scuvrr. I am sure I cannot give a quick answer to that. The 
situation in our State is a very difficult one and the real benefit of the 
Commission as it has been set up and as the advisory committee has 
worked, is that people have felt free to come. I don’t believe that I 
can really give a good answer at this time. ; 

I would have to think about that and I would have to really weigh 
what the difference would be as far as those people who come and ap- 
pear before us. 

Mr. Creecu. Thank you. 

Mr. Warers. Mrs. Schutt, I assume that the people who come to 
your organization and talk to you might otherwise be reluctant to go 
to a branch of the Attorney General's office; is that understanding 
correct ¢ 

Mrs. Scuurr. I think perhaps many of these people at this time, 
because of the way we are set up, might find it easier, for them and 
oy would feel more free to come. 

s I say, this is hard to weigh. I donot know how much they know, 
the cng who have been coming. 

I do not know how much they know about whether or not there would 
be any differences. 

I can only tell you how they have expressed at this time their desire 
for a continuation, and what it has meant to them and how important 
it is and that it is the first time there has been such an opportunity for 


I would like to say also that they would not even come before us in 
the beginning, but we have established a feeling of confidence so that 
we have been able, more and more, to have people come and tell the real 
situation, the real problems that they are facing. 

Mr. Warers. You have worked in this field now for about 31% years, 
have you not? 

Mrs. Scuwrt. I began in December of 1959. 

Mr. Warers. And over that P pajnen of time, your organization has 
established relationships with the particular groups who know about 
— that happen in your State, have you not? 

rs. Scurutr. Yes, sir. 

Mr. Waters. You feel this ought to continue? 

Mrs. Scuvrr. I think it really is essential at this time that it should 
continue. 

Mr. Warers. I note, Mrs. Schutt, that you endorse the continuation 
of the cape oa ‘ok a 4-year period. 

Since you have active in this field for 314 years, 
do not feel that these problems are going to reac their Paar sy 
tion within a 4-year period, do you 

Mrs. Scnutr. No, Ido not. But I am not sure I feel that a 
nent extension of the Commission as it is now set up would be good. 
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Tam inclined to agree with those who fee! that a 4-year extension of 
the Commission as it is now set. up might be the best thing. 

Senator Ervin. You would prefer for all the officials to be given 
permanent jobs, would you not? 

Mrs. Scuutr. Yes, sir. 

Mr. Warerrs. Mrs. Schutt, have you had a chance to look at S. 1219 
which establishes the Civil Rights Commission as a permanent agency 
of the Government ? 

Mrs. Scuurr. I have not studied that bill thoroughly. 

Mr. Warers. You would support the proposition, however, that it 
be made a permanent agency, would you not ? 

Mrs. Scuurr. I would have to study the bill before I could say that 
I would support this. 

Mr. Warers. In connection with the activities which have come to: 
your attention during the period of your interest in this field, would 
you say that the same information has been available to the Attorney 
General’s Civil Division over the period of time you have been looking 
into this type of activity ? 

Mrs. Scuurr. You are asking if all of this information that we 
have has been available? 

You mean has it been available to him ? 

Mr. Waters. Yes. Has information come to you which has not 
been made known to the Civil Rights Division of the Justice 
Department ? 

Mrs. Scuurr. I am not sure that I could give you an accurate answer 
to that. 

I think we have made information available that has come to us. 
It would be made available to them if it warranted it. 

Mr. Waters. Are you aware of any prosecutions undertaken by that 
Division in your area as a result of the information which has come to. 

ou? 
a Mrs. Scuurr. There have been some. 

Mr. Waters. And, of course, that is the reason for their existence, 
they are a prosecutive arm, are they not? 

Mrs. Scuurr. That is right. 

Mr. Warers. The Civil Rights Commission is an entirely different 
type of organization which is designed to elicit information and is to: 
make it available to focus attention on a situation. 

Mrs. Scuvrr. Right. Again, I would like to emphasize once more 
that this educational aspect of the work of the Commission is to me, 
and not only to me, but to many other citizens, one of the most impor- 
tant aspects and the one that I feel might be accomplished over a. 
shorter period of time. ve 

We would hope that some things, once the education is taken care of, 
would be rectified. 

Mr. Waters. Thank you very much, Mr. Schutt. 

Thank you, Mr. Chairman. ; ae 

Senator Ervin. We want to thank you for coming here and giving 
us the benefit of your views. Do your children go to school in 

ackson ? . 
e Mrs. Scuurr. Well, some of them. I have a grandchild who will 


start school this fall. al 
Senator Ervin. Well, that is fine. I would not have thought you 


were old enough to have grandchildren. I have a lot of granchildren. 
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Mrs. Scuutr. I have quite a few myself. 

Senator Ervix. Mrs. Schutt was the last witness scheduled for 
today. 

The committee wil] stand in recess until 10:30 tomorrow morning. 

(Whereupon, at 4:05 p.m., the subcommittee recessed, to reconvene 
at 10:30 a.m., Thursday, May 23, 1963.) 
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THURSDAY, MAY 23, 1963 


: U.S. SENATE, 
SUBCOMMITTEE ON ConstiruTIoNAL RieuTs 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:30 a.m., in room 
22928, New Senate Office Building, Senator Sam J. Ervin, Jr. (chair- 
man of the subcommittee), presiding. 

Present: Senators Ervin, Bayh, and Keating. 

Also present: William A. Creech, chief counsel and staff director; 
and Bernard Waters, minority counsel. 

Senator Ervin. The subcommittee will come to order. 

Before we call the first witness, let the record show the chairman 
of this subcommittee is in receipt of a telegram signed by Lawrence 
F. O'Donnell, attorney, whose address is given as First State Street, 
Boston 9, Mass., asking the subcommittee to prevent a hearing from 
being conducted or in the process of being or threatened to be con- 
ducted by the Massachusetts Advisory Committee. 

This subcommittee, however, has no authority over that advisory 
committee. 

Does any member of the Civil Rights Commission or Dean Gris- 
wold or Mr. Bernhard care to look at this? 

I will turn the telegram over to the Commission as we have no 
authority to take any action in this matter, and I will request that the 
Commission look into that telegram and reply to Mr. O’Donnell. 

Our first witness is Senator John Sparkman. 

Senator Sparkman, the subcommittee is delighted to have you with 
us and we will hear you at this time. 


STATEMENT OF HON. JOHN SPARKMAN, A U.S. SENATOR FROM THE 
STATE OF ALABAMA 


Senator Sparkman. Thank you, Mr. Chairman. I apologize for 
being a little late. I was attending another committee meeting. I 
had understood that there was to be a witness ahead of me, but I am 
very glad to be here and to have this opportunity to present my views 
to the subcommittee. \ 

I strongly oppose the two bills which are the subject of this hearing, 
S. 1117 and S. 1219. ee 

The first, S. 1117, would extend the life of the Civil Rights Commis- 
sion for 4 years. The second, S. 1219, seeks to make this Commission 
a permanent agency. 

Lie 
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If the Commission in its period of existence so far had conducted it~ 
self in an impartial manner, perhaps there would be some reason for 
continuing it. However, such has not been the case. _ : 

On the contrary, its history has been one of confusion, one-sided 
attitudes, and advocacy of illogical courses of action, = 

Early in its existence, the Commission’s pattern for partiality was 
established. This partiality was strongly evident in the report of the 
Commission made in 1959. 

So lacking in objectivity was the report that it was promptly at- 
tacked by a member of the Commission. I refer to the Honorable 
John S. Battle. He said: 

I must strongly disagree with the nature and tenor of the report. In my 
judgment it is not an impartial factual statement such as I believe to have been 
the intent of Congress, but rather, in large part, an argument im advocacy of 
preconceived ideas in the field of race relations. 

Battle, a former Governor of Virginia, was ar the one person 
best able to offer an objective cain of the 1980. report. 

Some may have thought then the Commission, a fledging establish- 
ment just getting its feet on the pooue, could perhaps be excused for 
issuing a biased report against alleged racial bias. But I am sure that 
both supporters and opponents of the Commission hoped that in time 
the Commission would mature, that it would become impartial and 
that perhaps there was a possibility that it might offer something 
constructive in the field of race relations. 

Well, here we are with the Commission nearing 6 years of age and 
showing about as much je t as a 6-year-old child. 

Nothing emphasizes t ommission’s failure to mature more than 
Ra ener = ee issued 7 pril 16, 1963. 

is report, if translated into medical terms, would, in effect, sa 
that the best way to cure an alleged disease is to kill She me ig " 

In this report, the Commission alleged that children at the brink of 
starvation have been deprived of assistance in Mississippi, 

_ Not only did the Conmission not attempt to support this allegation 
in its report, but it also went on to surprise both the Nation and the 
President b re ‘waaay v peasy na sly deny American 
citizens in Mississippi the benefits of any Fede »rograms - 
— to = States. ‘ ; rm 

© quote the Commission's own words, this recon jon s 
affront “tveconscience of rah to Maa imendation should 

1¢ Commission seems to forget that Congress passed the 
applying to grants and loans to the States and that only 5b 
‘“ the ti tage dati 

t Ime this recommendation was made, I publicly stated that 
the idea of withholding Federal funds was jl] iv 
the recommen lation was abwtely ; ll conceived and that 
_ Tsai o the executive department would dis rd it, that 
it was completely contrary to the intent of Co 4 it di 
SEE cleen $e represent clear thinking. ngress, and that it did 

Furthermore, I sai t if the recommendations were i 
the ara who would be hurt most by the cutting off of Fe« yma 
for farmers, the aged, dependent children, the school lunch p 
and others in Mississippi most likely would be Negroes Pn 

: time, 1 noted that d opposed the Civil Righ i 
sion from its beginning and I said that its recommendation regarding 
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Mississippi was a pertty good illustration of why the Commission 
should not be in existence. 

| That was my belief in 1957 when the Commission was established 
Sy the Congress despite strenuous opposition by many Members of 
Congress. 

_ My belief has been strengthened each time the Commission has 
issued a report and each time Congress has considered an extension 
of the Commission’s life. 

Today, I believe more strongly than ever that the Commission 
Serves no worthwhile purpose and that it should be allowed to expire. 

_ Approximately 6 years ago, at President Eisenhower’s recommenda- 
tion and over the strong objections of many Senators, and I was one 
of them, the so-called Civil Rights Act of 1957 was enacted. 

In it, the Civil Rights Commission was established to study civil 
‘rights for 2 years, make its report to Congress, and then expire. But 
instead of letting it expire, Congress has extended its life twice. Now 
we are asked to extend it again, not 2, but for 4 years. Some want 
tomake it permanent. This, I cannot understand. 

Senator Ervry. If I might interrupt you at this point, a witness 
yesterday recommended that the life of the Commission be extended 
forever. I asked him if he were willing to have all the other officials 

ot the United States continue in office on the same terms and he said 
“No. 

Senator Sparkman. Well, I think that indicates some of the failure 
-of some people really, to think these things through. 

Before we ever had a Civil Rights Commission, the Department 
.of Justice had already been given the power to do the things the Civil 
Rights Commission has been attempting. 

Furthermore, I am reliably informed that the Justice Department 
still has these powers. 

Why should Congress appropriate nearly $1 million yearly to be 
spent by an agency which, in effect, duplicates the responsibilities 
already delegated by Congress to the Civil Rights Division of the 
Justice Department? 

Mr. Chairman, at this point, I would like to have inserted in my 
testimony a 1958-through-1962 comparison of the budgets of the 
Civil Rights Commission and the Civil Rights Division of the Justice 
Department. 

It isas follows: 


Civil Rights Commission Civil Rights 


Division 
a ES) SS 
Fiscal 1958_---..---------------]- rie Tie ad ee 5 $148, 000 
Wisoal 19050! 222) 22. s222--— a5 $777, O00D.. eS eesee ees eae ae ’ 
Wiscal LOG0te 2 ses) ee $850,000, Public Law 86-678 - -- 517, 000 
TARGAL LOO lense oe sere oceans $888,000, Public Law 87-264-__-- 689, 000 
Wisca 1O62h. = ose toss $950,000, Public Law 87-843-_---_----------=--------- 768, 000 


1 Still part of Criminal Division. 
2 $487,850 and $40,130 (a pay increase). 


Senator Sparkman. Now, Mr. Chairman, do we need two Civil 
Rights Divisions in order to placate a certain element in our society 
which seems to thrive on racial strife and unrest ? 

What has the Civil Rights Commission accomplished in the field of 


race relations ? 
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Instead of creating a stable environment for communication between 
the races, the Commission has created a volatile situation which de- 
feats the very goals which the Commission professes to seek. 

For all its declarations of high principle and purpose, we who 
fought it cautioned that its inevitable results would constitute a threat 
to the Constitution of the United States. ; 

However, our warnings fell on politically motivated ears and thus 
went unheeded, Nevertheless, subsequent events have vindicated our 
judgment. 

We have witnessed the Commission’s attempts to expand even the 
great powers granted it by the Congress so as to have sovereign States 
knuckle under to preconceived notions of the Commission in respect 
to administration of State laws. aA 

We Southern Senators who opposed the legislation establishing the 
Civil Rights Commission did so primarily because we had grave mis- 
givings as to such a Commission's usefulness. 

We felt then what we know now—that such a Commission was, at 
the most, an unnecessary adjunct to an already onesided arsenal aimed 
at situations which people in the areas involved are most able to solve. 

We felt then, and we feel now, that this Commission would serve no 
purpose other than to agitate and inflame relations between the races 
all over our land. 

We suspected then, and we know now, that the activity of this Com- 
mission would serve as nothing more than a means by which those 
happily isolated from the real problems of racial relations might ex- 
periment with their own pet theories. 

Fortunately, little heed has been given to the completely absurd and 
ridiculous recommendations of the Commission and its staff. 

By its own action, this Commission has proved to be a disruptive 
force in the very area for which it was proposed to be constructive, 

Accordingly, this has been a costly and useless experiment, It 
should be discontinued and I strongly urge that this committee refuse 
to recommend continuation of the Commission. 

I thank you, Mr. Chairman. 

Senator Ervin. Senator, | have before me an editorial from the 
Chicago Tribune for April 21, 1963. This editorial makes the fol- 
lowing comment with respect to this recent recommendation of the 
Commission : 

If States and cities are financially dependent on the pleasure or displeasure of 
men in Washington, they are not really self-governing. 

Do you have any comment on that statement ¢ 

Senator Sparkman. Well, I think that iscorrect. One thing that so 
many people seem to forget these days is that ours is a dual system 
of government and that there are rights and responsibilities lc 
in the States and in local subdivisions of the States, and if the time 
ever comes that that is broken down and we have simply a com- 
pletely centralized government, I think we are in for a way. 

Senator Ervin. I have before me an editorial from the New York 
Times of Friday, April 19, 1963, which has this comment upon the 
recommendation. 

The Civil Rights Commission's recommendation " 
sider withholding Federal funds from eevee ig mgt seg fer 
treatment of Negroes amounts to a proposal to read that State out of the Union. 
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Do you have any comments on that? 

Senator Sparkman. I think the comment is justified and it seeks 
to read it out by executive action whereas the whole program of the 
Federal-State relations as far as the expenditure of funds, grants, 
loans, and so forth is a legislative action and I think it is one of the 
most uncalled-for recommendations that anybody could ever have 
conceived. 

Senator Ervry. Senator, you have been instrumental in helping 
enact many of the statutes which make grants to States for various 
purposes. 

Do not those bills established by their provisions the terms and 
conditions upon which such grants shall be made? 

Senator SparkMan. Always. I think that is true with every single 
piece of legislation. 

Senator Ervin. Do any of those bills or any other piece of legisla- 
tion on the statute books authorize the President of the United States 
to cut off aid to any State upon any condition other than those 
specified in the acts? 

Senator Sparkman. I do not know of any and I do not think 
Congress would ever pass a law setting up a program that would 
give the Executive the right to control it Sicha: 

This is a legislative matter and not an executive matter. 

Senator Ervin. Does not article I of the Constitution say that all 
of the legislative power of the Federal Government is vested in the 
Congress with none whatever in the President ? 

Senator Sparkman. The Senator is correct. 

Senator Ervry. If the President were to assume the power to cut 
off grants made by Congress upon conditions other than those enacted 
by Congress, the President would be usurping and exercising the 
legislative powers which he does not possess, would he not ? 

Senator Sparkman. If he did that of his own accord, he would be 
usurping the powers, and if Congress gave him that right it would 
be abrogating its own powers. 

Senator Ervry. Is not the power to condemn and pass sentence upon 
individuals or groups of individuals a judicial rather than an execu- 
tive power? . 

Senator SparKMAN. The Senator is correct. 

Senator Ervin. Do you think that we are adhering to the due pro- 
cess of law when an individual has been denied notice and a hearing? 

Senator Sparkman. I certainly do not, and the Senator will recall 
that. it was in connection with that civil rights bill of 1957, one of the 
questions that was most strongly debated had to do with that and 
also with the right of trial by jury. 

Senator Ervry. The Washington Post carried an editorial in con- 
nection with this proposal which said, in effect, that the recommenda- 
tion is a drastic and dangerous remedy; and that the elimination of 
Federal financial support to the State is likely to cause resistance 
rather than compliance. 

Senator SparkMAN. I agree with that. 

Senator Ervrn. The same editorial further points out that a judicial 
question is involved and that the normal manner of determining it is 
to have the Department of Justice bring action in the Federal courts. 

Senator Sparkman. I think that is orderly government as contem- 
plated under the Constitution. 
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Senator Ervix. Now I would like to ask the Senator if he is aware 
that we have a statute embodied in title 18, section 241 of the United 
States Code which provides that: 

If two or more persons conspire to injure, oppress, threaten, or intimidate any 
citizen in the free exercise or enjoyment of any right or privilege secured to 
him by the Constitution or laws of the United States, or because of his having 
so exercised the same; or 

If two or more persons go in disguise on the highway, or on the premises of 
another with intent to prevent or hinder his free exercise or enjoyment of any 
right or privilege so secured they shall be fined not more than $5,000 or im- 
prisoned not more than 10 years, or both. 

And is the Senator also aware of the fact that there is another 
statute embodied in title 18, section 242 of the United States Code 
which reads as follows: 

Whoever, under color of any law, statute, ordinance, regulation, or custom, 
willfully subjects any inhabitant of any State, territory, or District to the 
deprivation of any rights, privileges, or immunities secured or protected by the 
Constitution or laws of the United States, or to different punishments, pains, or 
penalties, on account of such inhabitant being an alien, or by reason of his 
color, or race, than are prescribed for the punishment of citizens, shall be fined 
not more than $1,000 or imprisoned not more than 1 year, or both, 

Does the Senator share my opinion that under those two statutes 
sufficient. criminal punishment can be visited upon any State or local 
official or any party to a conspiracy which has within its 
object the denial of any constitutional right belonging to any citizen { 

nator SparKMAN. I certainly agree with the Senator, and in 
I say that it provides the orderly system that was contemplated pa 
our Constitution was written. 

In other words, it becomes a matter of handling in the courts in 
such a "yl that the person receives due process before he is brought to 
the bar of justice or any punishment is im ‘ 

Senator Ervin. Now I call the Senator's attention to two other 
statutes: title 42, section 1983 and title 42, section 1985, subsection 3 
which provide that “Civil actions, either actions of law or suits in 
equity, can be brought either to recover damages or to prevent any 
anticipated denial of any right of any citizen secured by the Consti- 
tution and laws of the United States.” 

Does not the Senator think those two statutes provide sufficient 
remedy for the private redress or private prevention of public punish- 
ment of any person who is denied any right secured to him by the 
Constitution and laws of the United States because of race or color? 

Senator Srarkman. I think the Senator has correctly stated the 


case. 

Senator Erviy. Truthfully, there is not any necessity whatever for 
enacting any other law for protection of all constitutional rights of all 
boing ven all gts poy Babiageh 

ator Sparkman. i tor is right and I repea 
thing I said in my statement. oe bt 
ss has established or has authorized the Attorney General 
to establish in the Department of Justice a Civil Rights Division 
and it is functioning and functioning in large part under these acts 
bd see that they are properly carried out and it also performs another 


netion. 
The Civil Rights Division has been quite active in trying to bring 
races together where there is racial Cakaabanen, trying, in many in- 


a eS ere 
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/stances, to establish or reestablish communication and we know that in 
*a good many instances it has been effective. 
| Seg Ervin, You spoke of some of the recommendations of the 
ivil Rights Commission for legislation and other governmental 
Faction. 
One of the recommendations was that every State officer—that is 
‘every sheriff, deputy sheriff, police officer, constable, or other State or 
local ofticer engaged in the enforcement of the law—who uses unneces- 
‘sary force to arrest or to detain any person shall be subject to trial 
in the Federal courts as a common criminal and be punished by fine 
or imprisonment in case it is found that in the arrest he used unneces- 
sary force. 

1 will ask the Senator this question. If this statute were passed, 
would it not place every State and local law enforcement officer in 
America in this dilemma: if he underestimates the degree of force 
necessary to enable him to perform an arrest, the criminal might either 
escape or injure the officer ; but if, on the contrary, he overestimates the 
amount of strength necessary to enable him to perform his duty and 
overcome forceful resistance or an attack upon himself, then he would 
be hailed as a common criminal in the Federal courts and prosecuted 
by the Federal Government which would be allied with the criminal 
and against the law enforcement officer of the States. Is that not true? 

Senator Sparkman. I think that is true. Certainly, there is a large 
element of judgment that any officer must use in the performance of 
his duties. 

_ May I mention this instance that I just happened to think of as the 
Senator was framing his question, that you may remember that only 
within the last month or so there was killed, right here in Washington, 
a young policeman. 

_ By the way, I believe he was a Negro policeman who had arrested 
someone on a bus and in taking him off and maybe in making a tele- 
phone call, he used too little force and the person who was arrested 
in some way got ahold of a gun and shot him dead. 

Now there is a case where, undoubtedly, the arresting officer mini- 
mized in his judgment the amount of force that was required to handle 
that person sufficiently. 

It could go either way. 

Furthermore, these matters are covered by State laws and if the ac- 
tion is such as to trespass upon a person’s right secured to him under 
the Constitution there is protection under the statutes that the Senator 
read just a few minutes ago. 

Senator Ervrn. Does not the Senator think that this recommenda- 
tion indicates that the Civil Rights Commission has perhaps a rather 
unfortunately low opinion of the character and capacity of State 
courts and State law enforcement officers, who are charged with en- 
forcing State laws ? ; 

Senator Sparkman. I do. And I think it has the wrong attitude 
in-assuming that so much power—I was about to say “all power”— 
emanates from the Central Government when, as a matter of fact, 
there are two systems of government, a dual system of government. 

Senator Ervin. Now this recommendation doesn’t deal with Federal 
law at all, does it ? 

Senator SparkMAN. Not at all. 


9 


20-982—63 


124 CIVIL RIGHTS COMMISSION 


Senator Eryn. It deals with the power of a law enforcement officer 
of a State to take steps to bring before a court a citizen of that State 
who has violated a law of that State within the borders of that State. 
Is that not true ¢ ’ 

Senator Sparkman. The Senator is right, and the only way that the 
Federal law could come into effect at all would be as I mentioned a 
few minutes ago, if the person’s rights guaranteed to him under the 
Constitution were violated. \ dad 

Senator Ervix. Now I notice also a recommendation of the Civil 
Rights Commission to the effect that whenever any State or city law 
officer commits any wrong toward any person which may involve 
any constitutional right, that the city which employs him or the county 
which employs him shall be liable in action for damages to the party 
alleged to have been wronged by the officer. ; 

Does the Senator agree with me that this is a remedy which places 
the sins of guilt on the innocent / 

Senator SparkMan. Yes, it brings back to my memory some of the 
long-drawn-out fights that we had back when the Senator and I both 
served in the House of Representatives in the fight against an attempt 
to enact antilynching laws where the State, county, city and just 
about every group and subdivision was to be heavily punished in the 
event a lynching occurred anywhere around. 

The Senator will remember our argument at the time that lynchin 
was virtually a thing of the . I do not know how many years it 
has been now since there has been a lynching and it did not require the 
enactment of such a law. 

I think there is a similarity between the two. 

Senator Ervin. I have a rather vivid recollection of having read 
in Blackstone’s Commentaries, that at one time there was an English 
law holding that when a person was injured in a community, every- 
body in the community, guilty and innocent alike, had to make re- 
pentance. Blackstone said that when mankind became more en- 
lightened and realized that there was something inequitable or unjust 
about visiting consequences of the sins of the guilty upon the innocent, 
the English law would be abolished. . 

I would like to ask the Senator from his vast experience as a private 
attorney before he came to Congress if the great majority of the work 
of the police officers in municipalities and law enforcement officers in 
the counties is not done in the enforcement of laws of the county or 
town, but rather in the enforcement of the laws of the State. 

Senator Sparkman. I think that isa safe statement. 

Senator Ervin. So if the officer is acting as an agent for anybody, 
he is acting as an agent of the State by aotursing its laws, is he not ? 

Senator Sparkman. I think that would be generally true with the 
exception of traffic officers that operate usually within the city. 

_ Senator Ervin. And so if we were to adopt the Commission sugges- 
tion and make innocent citizens responsible for transgressions of law 
by our officers, that liability ought to be imposed on the part of the 
State, should it not? 

Senator Srarxman. I just think the recommendation is wholly 
without logic. 


T do not think it should be imposed upon any political subdivision, - 


As a matter of fact, Mr. Chairman, I think it is generally true that 


law enforcement officers of whatever political organization they may [ 


> 
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be working in, political subdivision in the State, or whatever it might 
be, I think it is generally true that each officer is under a bond for 
civil damages for any wrong done, and certainly so far as any rights 
that are assured to the individual under the Constitution there is 
protection under the statutes that the Senator earlier referred to. 

; Senator Ervin. I have read the recommendations of the Commis- 
sioners very carefully and it seems to me that if they recommend that 
the taxpayers at the local level be held responsible for the actions of 
their officers, they ought to make a like recommendation with reference 
to a national level ; if the municipality should be held responsible for 
the wrongs of its officer, the Federal Government ought to be made re- 
sponsible for the wrongs of its officers. If we are going to have sauce 
for the goose, we ought to have a sauce for the gander as well. 

_ I thank you, Senator. I could proceed for a great while with ques- 
tions on specific recommendations but I will just ask the Senator if he 
does not think that it is a fair generalization to say that virtually every 
recommendation made by the Civil Rights Commission for legislation 
or Government operation is merely an echo or reecho of recommenda- 
tions made by different organizations who adhere to the theory that 
people can legislate a more abundant life and, in order to do this, 
other people have to be robbed of basic rights. 

Senator Sparkman. I think that is the general philosophy of it. 

I do want to say this, that I have not kept up with every single 
recommendation that the Commission has made, but I have followed 
generally their recommendations each time they have come out with a 
report, and I think many of them show a lack of clear thinking and 
clear appreciation of the kind of government that we have, the three 
branches of Government that are coordinate, but separate, and the 
dual system of government that we have as between the Federal Gov- 
ernment and the State governments. 

Senator Ervin. Senator Keating? 

Senator Kratine. Senator Sparkman, it is not my expectation that 
I would be able in any way to change the views of yourself or our 
distinguished chairman, both of whose views in this entire field are 
quite different from mine. But I would like to get your testimony in 
respect to this. 

I was unfortunately a little late and did not hear the first part of 
your testimony. But do you feel it is necessary to agree with the 
recommendations of the Commission in order to favor the extension 
of the life of the Commission ? 

Senator SparKMAN. No, I would not argue that to be true at all. I 
have differed many times with many things that have been brought 
up that have been done by the departments, agencies of the Govern- 
ment and yet, gone right on supporting them with appropriations and 
legislation that was needed. thy, A 

But looking at this as a whole, I do not believe it has justified its 
continuation and I pointed out probably before the Senator was able 
to get here that it was set up originally for a 2-year operation. 

That was clearly the intent when it was set up in 1957. It was set 
up to make a study and make a report and to wind up its business. 

Now it has been extended 6 years, and there is the request before 
the committee now to extend it for 4 more years, and another request 
to place it on a permanent basis. 
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Mav I call attention of the Senator from New York to this also, 
that I pointed out that it is clearly a duplication of something that 
Congress has authorized and that is the Division of Civil Rights 
within the Department of Justice. We do not need two operating 
in the same field. are . : 

Senator Keatinc. Well, the history of it in the past 1s that it has 
not duplicated, in my judgment, the work of the enforcement agency. 

This is a factfinding agency without enforcement powers. — 

I want to ask the Senator a question about the request in the Com- 
mission report that both the Congress and the President consider 
seriously whether legislation is appropriate and desirable to assure 
that Federal funds contributed by citizens of all States not be made 
available to any State that continues to refuse to abide by the Con- 
stitution and laws of the United States. 

Would you consider that it was improper for the executive and 
the legislative branches to consider seriously whether such legislation 
was appropriate and desirable é‘ , 

Senator Sparkman. Well, of course, that term “consider” has dif- 
ferent connotations. 

I remember back in the days of 1949, 1950, 1951 in the MacArthur 
hearings in the early part of 1951, the question was asked of high 
officials of the Government, particularly the Secretary of State if 
we had ever considered recognition of Red China. 

That became a hotly debated question therea fter. 

Well, of course, if “consider” just means think about, that is one 
thing. If “consider” means consider it within an idea, think of it 
with an idea that it ought to be done, that is another thing. 

Naturally, anybody can think about anything he wants to and 
give consideration to it, but I think that the recommendation was 
completely uncalled for. I think it was ridiculous and certainly, the 
President, as I pointed out, does not have the power to do the things 
that they suggested and in his news conference right after that, the 
President said that he did not have the power. And furthermore, 
he did not think that the President should be given such powers. 

I agree with that statement. 

Senator Kratixe. Do you think that Federal funds contributed b 
citizens of all the States should be made available to a State whic 
continues to refuse to abide by the Constitution and laws of the 
United States? 

Senator Srarkman. I think the funds that are made available in 
the form of loans, grants, aid, assistance from the Federal Govern- 
ment should be administered in the manner in which Congress directs 
them to be. 

— Kratine. Well, I presume that is as close as I will get 
it. 

Senator Sparkman. I do not see how you can any closer. 

I think this may have been before the ech lsd in. 

Senator Keatine. I would appreciate a direct answer, but I would 
not a i. Senator. 

Senator Sparkman. Well, it is up to Congress to decide th 
things, and I stated a while ago that Congress had never ioneted 
a law that gave the President the power to cut off funds and it pro- 
vided in a manner in which the funds should be made available and 
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I believe that those provisions written into it by Congress should be 
carried out. 

Apparently that was the President’s attitude, too. 

enator Knarrne. My question, of course, bore upon your views 
as a Member of Congress. 

Senator Sparkman. We have differences between States. I re- 
member, for instance, several years ago the State of Indiana refused 
to set up one of the programs under the social security law. I think 
it was the Social Security itself and funds were withheld for a time. 
I think there was a great stir. It was worked out satisfactorily. 
However, that was done under the provisions established by con- 
gressional enactment—in other words, requiring the submission of 
a plan that was approved by the Agency that would dispense the 
funds. 

Now, I do not think any State is going to get into a position where 
there is always going to be a state of revolt or state of rebellion. 
Things can be worked out and they usually are worked out. 

We have a dual system of Government and there ought to be a rec- 
ognition as between the two of the powers that belong to each other 
and those powers ought to be respected. 

Senator Knarine. My interest is primarily in the next sentence 
of this report. 

My feeling is there has been wide misapprehension as to what the 
Commission intended to mean by it. It said: 

We urgently request that the President explore the legal authority he possesses 
as Chief Executive to withhold Federal funds from the State of Mississippi 
until the State of Mississippi demonstrates its compliance with the Constitution 
and laws of the United States. 

I take it from your testimony that you interpret that as being a 
recommendation that the President explore the authority to withhold 
all Federal funds for every conceivable purpose from the State of 
Mississippi until the State of Mississippi had demonstrated that it 
was going to pay attention to the laws and Constitution of the United 
States. 

Senator Sparkman. Yes, I don’t think there was any separation, 
if the Senator is talking about the different funds. 

I do not think there was any separation in the report at all, and I 
believe that that was the general interpretation given to it by the 
President of the country and the news commentators at the time, and 
the editorial writers. 

I might say the chairman cited several editorials from such papers 
as the New York Times, the Chicago Tribune, the Washington Post, 
and others that in my interpretation condemned this suggestion. 

Senator Knatine. I think the Senator has some justification for that 
statement. 

I think there were such editorials in eminent journals such as the 
New York Times and the Washington Post, Washington Star, and 
others and there was such interpretation put upon this language. 

We will have the privilege of hearing today from one of the authors 
of the document, Dean Griswold, of Harvard Law School, and perhaps 
some of the other eminent members of the Commission. 

I did not then, and I do not now interpret that was the meaning 
of this sentence. I believe that the acceptance of that meaning was 


128 CIVIL RIGHTS COMMISSION 


without foundation, but perhaps I am misinformed. I do not read 
it that way. 

Senator Sparkman. May I say that ap tly the press generally 
accepted that viewpoint and apparently President did not dissent 
from that interpretation because when the question was put to him 
in the news conference right after the report came out, he answered 

uite pointedly that he did not feel that he had such powers and, 
yer” seen did not feel that any President should have such powers, 
and I agreed with his reasoning. ; 

Senator Kearine. It is possible the President read the press reports 
rather than the Commission’s report. j 

Senator SparkMaN. Of course, that is true with a lot of us. We 
rely very heavily on the press to dig into these reports. 

Senator Ervin. Will the Senator yield ¢ 

Senator Keatine. Yes. : 

Senator Ervin. The Senator suggests that your interpretation and 
mine, and that of the President, the Washington Post, the New York 
Times, the Los Angeles papers, and others, is not correct. | 

It reminds me of the time over in the South Mountains in my coun- 
ty when this mountain church fired a preacher and the preacher was 
outraged by his dismissal. So he aed for and was given a conference 
with the chairman of the board of deacons. 

The preacher said to the chairman of the board of deacons, “I want 
to find out why you fired me. 

The chairman said, “Because of the way you preached.” 

The preacher said, “Well, don’t I argufy!” 

He said, “You sure does argufy.” 

He said, “Don't I dis atity ia 

The chairman says, “You sure do disputify.” 

The preacher said, “What's the trouble?” 

The chairman of the board of deacons says, “You don’t show where 


in. 

I would like to have the Senator from New York show me “wherein” 
there is -~ differentiation at all in this document. 

Senator Sparkman. May I add this comment. If it made a state- 
ment that was so broadly misinterpreted and if that is not its mean- 
ing, it shows the rather hasty and, I think, ill-considered action on 
the part of the Commission. 

Senator Keatine. The interpretation which I put on it when I first 
a and still do, is pwnd bi ip wrcpnaragg ae say that if a library 
in Mississippi is ted an not it Negro readers, that 
the President hock explore his authority to see if he can cut off funds 
under the Hill-Burton Act for hospital construction. It would seem 
to me to be a reasonable interpretation to say that the President should 
explore the legal authority he as Chief Executive to withhold 
Federal funds in the State of Mississippi in the areas where the State 
of Mississippi was defying the Constitution. 

Senator SparkMAN. Those are your words. 

Senator Kratine. Yes, and I would think that was a reasonable 
—— ion of the ¥ 

ator Sparkman. I do not think that is what j 
“withhold funds : hat it says. It says 
or tinG. We will never be in agreement in that regard, 
doubt, but I wanted the record clear as to what the real meaning ot 
the Commission was with regard to this matter in my judgment. 


ae 
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I was rather dismayed by the rather wide misinterpretation of the 
report and I think we will be enlightened by hearing some of the 
members of the Commission with regard to the meaning which they 
intended to convey. That is all. : 

Senator Ervin. If I may ask one question here. Does this docu- 
ment not amount to a judgment against Mississippi by the Commis- 
sion and does it not reflect an unmistakable desire on the part of the 
Commission that either the President or Congress cut off all aid to 
Mississippi on the basis of the condemnation of Mississippi by the 
» Commission ? 

Senator Sparkman. I think so. 

Senator Ervin. Does the Senator know of anything in the Consti- 
tution or anything in our laws relating to the Commission which gives 
the Commission final authority to convict a State of a violation of the 
Constitution as a basis for action by the President? 

Senator Sparkman. I certainly do not. 

Senator Keating. Could I ask a question? 

Does the Senator know of any reason why, if the President took 
action which was not within the laws and Constitution, the State of 
Mississippi could not bring a proceeding in court to enjoin him from 
that action ? 

Senator Sparkman. No, I think the State of Mississippi could in 
that case, but I would hate to think that any President of the United 
States, regardless of who he is, would take such action or assume that 
he had the right to do it. 

Senator Karine. Well, Presidents of the United States frequently, 
in perfectly good faith, have taken action which courts have later 
said was erroneous. 

Senator Sparkman. But there is such a complete lack of power for 
this kind of action, as President Kennedy so well stated. 

Senator Krarine. That isa matter of opinion. 

Senator Sparkman. He did not stammer over it. He stated it right 
off. 

Senator Kerarrne. The attempt has been to create an ane eect 
here that this Commission has sought to put an untrammeled power 
in the hands of the Chief Executive to act in place of the judiciary. 
There is no warrant for that whatever in the Commission’s report. 

It is always available to an aggrieved State to go into court to re- 
view the action of a Chief Executive or a legislative body and there 
is nothing in this report which in any way interferes with that right. 

Certainly, I would not favor a proceeding which required the great 
Federal Government to go into court and say, “Please, Mr. Judge, 
may we enforce the law of our country.” 

It is one way or the other: Either the Federal Government must go 
into court before the Chief Executive does anything, or the Federal 
Government can empower the Chief Executive to act, and when he 
acts, then if he acts wrongly and he might act in an improper manner, 
then that is reviewable in court. 

Senator SparKkMAN. Well, it is not a question as I see it of there 
being something that is subject to interpretation as to whether the 
President can do it or not do it. 

There is nothing here. It is void. It is not a question of the Goy- 
ernment going into court to enforce a power or even to question 
whether or not he has the power. 
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There is simply nothing to which they can point, as I see it, that 
gives the President that ieee and the President said so in his news 
conference that he did not haye the power and did not think any 
President ought to have the power. 

I agree with him in his statement. ; . 

Senator Ervry. Does not the Senator think that the question of 
whether anybody has violated the Constitution is a judicial question ? 

Senator Sparkman. Yes. yee 

Senator Ervix. Does not the Senator think it would be the worst 
form of governmental tyranny for the Government not to have to go 
into court to prove its case re an individual is punished! _ 

Senator Sparkman. You know, I think under our Constitution we 
have a fine governmental setup. I believe in the separation of powers 
as revided by the Constitution. 

believe in the dual system of government, and I should hate to 
see anything happen or I should hate to see Congress give its stamp 
of approval to anything that might break down either one of those. 

Senator Baru. Mr. Chairman, I have a great deal of respect for 
my colleague. We may not share views on this particular subject. 
I think that some of the discussion we have heard here about the in- 
terpretation of the statement of the Commission can best be answered 
by some of the other witnesses and I, for one, would like to have a 
chance to hear their testimony. 

However, I think that some of the questions that have passed back 
and forth here are rather moot because no matter what appears in the 
report of the Commission, they do not have adjudicative power or 
legislative power and the recent statement by the President showed 
that he was going to consider the report of the Commission and make 
a final judgment as to what his powers were and really, the only pur- 

of the Commission is as a factfinding agency as the Senator from 
New York stated. 

It has disclosed situations in the southern areas and my State and 
other States around this country where we have instances of dis- 
crimination, purely not racial discrimination and that is the reason I 
favor the Commission because there is a job to do all over America and 
this isa factfinding body. 

Then it comes to the legislature and we have the final say as to 
whether we will accept the recommendation. 

Tam not posing this as a question, Senator. 

Senator Sparkman. I think the Senator is correct, that it is a fact- 
finding, supposed to be a factfinding body and is supposed to make 
recommendations in connection with its findings. 

I think it ought to be careful in the recommendations it makes and 
I think some of the recommendations during its 6 years of life have 
been just absolutely absurd and not really based on valid findir 

Senator Bayn. I would like to hear the interpretation of the Com- 
mission as to that. 

Senator Sparkman. Undoubtedly, you will have some of them. I 
realize that. I wish I could stay and hear them, but as it happens, I 
have committees of my own that are meeting. 

Seantor Ervin. Does not the Senator think it is relevant for Con- 
to consider the character of the recommendations that the Civil 
ts Commission has made in determining whether Congress should 
— its , moon for the purpose of receiving other recommenda- 
trons from it 


> anes 
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Senator Sparkman. I surely do, and I repeat what I have said a 
couple of times already. This was set up originally as a 2-year opera- 
tion. It was supposed to make its study, do its factfinding, make its 
report, and close the books in 2 years. 

We have had it in existence for 6 years, and certainly, Congress 
has the right and the responsibility to consider the nature of its work 
in deciding whether or not it shall be continued, and if so, for how 
long a time. 

Senator Bays. Mr. Chairman, I would like to agree with Senator 
Sparkman and the chairman that we should consider recommenda- 
tions, but I would like also to point out that in the Senator from 
Alabama’s previous statement, he did not believe and I do not believe 
a total agreement with recommendations is the criteria for continuance 
of any commission. 

Senator Sparkman. No, I made that statement myself. Lots of 
times I have disagreed with some agency of the Government, but I 
have continued to support that agency. 

But I think that the general overall pattern of work done by the 
Commission and the fact that it was set up originally as a 2-year 
proposition, these things should be considered in deciding whether 
or not 1¢ should be continued. 

Senator Katine. The Senator has stressed the fact that this was 
a temporary Commission. 

Does the Senator feel that there is a less need for factfinding in 
this sensitive area today than there was at the time this Commission 
was created 2 years ago ? 

Senator Sparkman. No; I do not think I would argue that to be 
true. 

I made it clear that I opposed the setting up of the Commission 
in the beginning. I have felt that it, as I have said here a couple of 
times already, that it duplicates in a great degree the work of the 
Division of Civil Rights in the Department of Justice. 

Certainly, they can do all the factfinding that needs to be done 
and they can apply their facts to the law that is on the statute books 
that the Department of Justice has the responsibility for enforcing 
and seeing it is carried out. 

Senator Krartne. They cannot enforce laws the Congress has not 
enacted. 

One of the main purposes of the Civil Rights Commission is to 
bring out these facts, not only for the country but for the legislative 
branch so they can legislate. 

Senator Sparkman. Well, the Civil Rights Division in the Depart- 
ment of Justice can do exactly the same thing and make its recom- 
mendations to the Congress of the United States and it does do it. 

Senator Krarine. My feeling is that there is probably a greater 
need, despite the fine work of the Commission, a greater need for 
calm, dispassionate investigation into this sensitive, and in some areas, 
tragic field today than there was when this Commission was created, 
and particularly when it is manned by such eminent men as the mem- 
bers of this Commission drawn from not only both of the great 
political parties but all sections and areas of the country and when, 
in so many instances as here, they have arrived at unanimity in mak- 
ing their recommendations. 
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It seems to me they have conducted themselves with great restraint 
and have perfo a very useful service and that the life of this 
Commission should be extended. 

Senator Ervin. Thank you, Senator. 

Senator Sparkman. Thank you, Mr. Chairman, and gentlemen of 

the committee. 
— Creecu. Mr. Chairman, the next witness is Mr. Ber] 1. Bern- 
hard, staff director, U.S. Commission on Civil Rights who will be ac- 
companied by a member of the Commission, Dean Erwin N. Griswold, 
of the Harvard Law School. 


STATEMENT OF BERL I. BERNHARD, STAFF DIRECTOR, U.S. COM- 
MISSION ON CIVIL RIGHTS; ACCOMPANIED BY ERWIN N. GRIS- 
WOLD, MEMBER OF THE COMMISSION, AND DEAN OF THE 
HARVARD UNIVERSITY LAW SCHOOL 


Mr. Bernuarp. Mr. Chairman and members of the Subcommittee, 
lam Berl I. Bernhard, staff director of the U.S. Commission on Civil 
Rights. The Commission appreciates this opportunity to present its 
views on legislation which would extend the life of the Commission 
and revise its functions, 

President Kennedy, in his civil rights message to the Congress of 
February 28 spelled out in some detail the views of his administration 
on the present role of the Commission and how the agency's functions 
should be revised to meet current needs in the field of civil rights. 
Senator Hart, with bipartisan support, has submitted a bill, S. 1117, 
to implement the President's proposals, The Commission is in accord 
both with the President's assessment of the role of our agency in civil 
rights developments and with the specific legislation which has been 
introduced to carry out the President's recommendations. 

The Commission on Civil Rights has been in operation for more 
than 5 years. During this time, it has held hearings, investigated 
complaints, and ascertained the extent of progress in securing consti- 
tutional rights in all sections of the Nation. Major voting hearings 
were held in Montgomery, Ala., in 1958 and in New Orleans, La., in 
1961. Tlearings on the status of equal protection of the laws have 
been held in all regions of the Nation, including New York, Chi 
Detroit, Atlanta, San Francisco, Los Angeles, Phoenix, Memphis, 
Washington, D.C., Newark, and Indianapolis. 

These investigations have led to reports on deprivations of the right 
to vote and on denials of equal protection of the laws in education, 
employment, housing and the administration of justice. Currently, 
in addition to the subjects mentioned, we are reparing reports on the 
status of equal opportunity in the Armed i a on the access of 
minority groups to hospital facilities constructed under the Hill- 
Burton Act, on the civil rights of Spanish-s aking Americans, and 
on the state of constitutional guarantees in } ississippi. The Com- 
mission's past reports have culminated in a series of recommendations, 
a number of which have been acted upon by the President and the 
Congress. 

Many areas remain to be investigated fully. This will always be 
the case. But it is appropriate to ask at this juncture whether the 
major need is now for more facts or for constructive act ion based upon 
the facts known. The Commission is satisfied that the facts it has 
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already uncovered and reported concerning denials of equal protection 
cae voting rights provide an ample basis for considered Federal 
action, 

Thus, it seems to us that the major question before Congress is wheth- 
er the Commission’s factfinding role can be redefined in a manner 
which will permit it to perform a service of continuing significance 
and benefit to the Nation. In his message, the President said that, “as 
more communities evidence a willingness to face frankly their prob- 
lems of racial discrimination, there is an increasing need for expert 
guidance and assistance in devising workable programs for civil rights 
progress.” The need, the President said, is for information about the 
methods by which these problems have been solved in the past, for a 
forum to open channels of communication between contending parties, 
and for an agency able to give the kind of advice and assistance which 
will contribute to peaceful and permanent solutions to racial problems. 

The Commission’s experience bears out this analysis. In the years 
we have been in operation there has been an increasing demand for in- 
formation concerning the status of civil rights. Commission reports 
are widely distributed to Federal, State and local officials, educa- 
tional institutions and members of the public. At the same time, the 
staff receives a large volume of specific requests for information from 
Congress and the public, and from agencies and individuals who have 
professional responsibilities in the field of civil rights. 

At our annual education conferences, held for the purpose of gath- 
ering facts, we have discovered that there is little direct communica- 
tion between educators in various parts of the Nation about the means 
employed in each community for complying with the mandate of 
the Supreme Court in the School Segregation cases. These confer- 
ences have had the collateral effect of providing a forum in which 
educators can share their experiences with desegregation and ex- 
change information and advice. Our 51 advisory committees, estab- 
lished for the purpose of gathering facts for the Commission, have 
found a similar need for communication at the local level. Their 
surveys and meetings have encouraged the solution of civil rights 
problems through State and community action. 

Thus, the Commission already performs a limited service of pro- 
viding information to Government agencies, organizations, and indi- 
viduals in dealing with civil rights problems. The difficulty is that 
as long as these efforts are necessarily subordinate to the performance 
of the factfinding and reporting function of the Commission, a func- 
tion mandated by law, only a very small part of the Commission’s 
resources can be devoted to them. §S. 1117 would add information 
and assistance to the specific duties of the Commission and would 
enable the Agency to concentrate its operations upon those areas 
which most need attention. 

And the need for assigning to some Federal agency the responsi- 
bility of providing information and assistance 1s increasing. The 
President pointed out in his civil rights message, that the Commission, 
“has advised the executive branch not only about desirable policy but 
about administrative techniques needed to make these changes effec- 
tive.” In many areas of Federal programs, the problem has not been 
the absence of policy so much as difficulties in implementing ade- 
quately rules and regulations requiring nondiscrimination. 
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The Commission has recommended in several of its reports on edu- 
cation, employment, and rg that the Federal Government ob- 
tain assurances that its funds will be expended only for nondiserimi- 
natory purposes. Such recommendations are best implemented by 
establishing appropriate machinery within the executive branch for 
securing and supervising agreements that Federal money will be 
expended for the benefit of all citizens without regard to race. When 
this is done, experience has demonstrated that Federal funds are dis- 
tributed on an equitable basis without impairing the operation of the 
program. As policy has developed in the area of Federal operations 
there has been a growing need for advice from a competent source on 
the substance and administration of Federal civil rights requirements. 

Similar needs for assistance exist on the State and local levels. In 
the North, there are increasing demands for governmental action to 
deal with school segregation, racial housing practices, and discrimi- 
nation in employment. State and local governments are seeking in- 
formation and guidance in drafting ordinances and adopting effective 
policies to deal with these problems. 

There have been developments along the same lines in the Border 
States and in some parts of the South. It is noteworthy that in recent 
months, the city of Richmond, Va., has taken action to establish equal 

portunity in municipal employment and the State of Kentucky, 
through its Governor, has adopted a comprehensive fair practices 
code covering many aspects of civil rights. 

In areas where no onl governmental machinery has been estab- 
lished, there may be an even er need for Federal assistance, so 
that racial disputes can be resolved in a rational and peaceful manner, 
rather than through violence. For example, the continuing protest 
against exclusion of Negro citizens from public facilities su the 
desirability of a forum for representatives of business, civil rights 
ae, ap me and Government to seek means for unplementing a 
policy of equal access to such facilities. As more employers and 
unions turn their attention to the need for developing merit hiring 
and training programs, they find a need for advice and assistance. 
And community organizations in many localities are just beginning 
to come to grips with the question of how to afford equal access to 
housing without suffering the upheaval of stable neighborhoods 
which frequently occurs when oad estate speculators are permitted 
to —7 misinformation and stimulate panic, 

us, in our judgment, the facts more than warrant the establish- 
ment of an agency “to serve as a national clearinghouse for informa- 
tion, and provide advice and technical assistance” in respect to equal 
protection of the laws. Such an agency would bring facts and analysi 
to bear — an area where misinformation and misunderstanding 
too often breed fear and hatred. It would marshal the constructive 
resources of Government in areas where too often the only alternative 
have been Government sanctions or private conflict. 

If the Commission were authorized to perform this function, we 
concur with the President's suggestion that the agency be placed “on 
a fairly stable and permanent basis.” The Commission's o rations 
would be strengthened, and made more efficient and more effective if 
it were granted a longer term. I have found it difficult to recruit, 
train, and retain personnel in the face of the prospect that the agency 
will shortly cease to exist. This uncertainty has also made more 
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difficult the process of establishing priorities and planning long-range 
studies. And the phasing-out and reduction of staff operations re- 
quired of an agency scheduled to go out of business is a wasteful 
process if the agency is then extended and must regroup and secure 
a new staff. 

Congress would not relinquish control over the Commission by 
extending it for a term longer than 2 years. The agency would still 
be subject to a yearly review of its operations when Congress passes 
upon its appropriations and it could still be terminated at any time. 

The President has suggested an extension of at least 4 years. Sena- 
tor Saltonstall’s bill, S. 1219, would place the Commission on a per- 
manent basis. 

_We think that an extension for a minimum of 4 years would pro- 
vide sufficient assurance of continuity for the Commission to plan 
its operations on a sound and efficient basis. The precise length of 
the term is obviously a matter within the sound discretion of the 
Congress. 

There are also a number of technical changes in Commission 
procedures embodied in S. 1117. These are summarized and ex- 
plained in a memorandum which we shall submit with the permission 
of the committee. 

In summary, Mr. Chairman, the Commission believes there is gen- 
uine need for an agency to provide information, advice, and assistance 
in the solution of civil rights problems. Such an agency should 
have sufficient continuity to enable it to perform those services 
effectively. 

If Congress deems the Commission the appropriate body to perform 
these functions, we would carry out the new mandate to the best 
of our ability. It is clear to us that the availability of these services 
would constitute an affirmative and constructive contribution toward 
attaining the goal of justice and equal opportunity under law. 

Senator Ervin. Senator Bayh, you have to leave soon. Did you 
have any questions ? 

Senator Bayn. I must go and as much as I would like to ask ques- 
tions I feel certain that these distinguished colleagues of mine will 
give them plenty of opportunity to discuss the matter. 

Senator Ervin. We will ask all the pertinent and impertinent ques- 
tions. 

Senator Barn. I do appreciate your offer, but I do not have time 
to get started. 

Senator Krarine. There has been a great deal of discussion of the 
most recent interim report of the Commission on Civil Rights. 

I would appreciate if either you or Dean Griswold would enlighten 
us as to what you intended to convey to the public and to the Congress 
with regard to the power of the President to insist upon a policy of 
nondiscrimination in the use of Federal funds. 

Mr. Bernuarp. Senator Keating, I think it would be preferable to 
have Dean Griswold initiate some comments on that and I may wish 
to add something later. 

Senator Knatrnc. I would appreciate his doing so. 

Mr. Griswoip. Well, Senator, I would like to begin by saying that I 
am here in a sense in two capacities. Asa member of the Commission, 
I and my fellow Commissioners are at the service of the President 
and the Congress. 
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— ; : 5 the life 
If it is the judgment of the President and the Congress that 

of the Commission should be extended, we are prepared to carry out 
the duties which are assigned tous. _ ; 

But the question of alien is, in our judgment, not one for the 
Commission but is one for the Congress to make. _ ; bie 

Asa citizen, I favor the extension of the Commission. I believe t - 
it has been useful. I believe that it should be extended for at leone 
years, and I would be glad to see it extended for a longer period we 
the reasons summarized by Mr. Bembert wiih are sat it is extremely 
difficult to operate efficiently on a basis of 2-year extensions. 

For Eee 3 we have here today Mr. Bernhard, Mr. Taylor, Mr. 
Ferguson, and Mr. Rogerson; all able and valued employees of the 
Commission and no one of whom knows he has a job after next October, 
all of whom are subject to attractive offers from other agencies of 
the Government and elsewhere; all of whom have families and so 
they have to think of the type of work that they oe to be doing, 
and as a member of the Commission I find it very difficult to feel that 
these fine, able public servants should be subject to that uncertainty. 

It seems to me that they should have an opportunity to know that 
the Commission will continue in existence for a substantial period of 
time. 

In addition to that, there are all the problems of budgeting, phasing 
out, and planning programs which are very difficult to carry out on a 
2-year basis. 

I would h therefore, that if the Congress decides to extend the 
Commission, that it would do it for 4 years. oem 

It seems to me that a v case can be made for saying it 
should be made what is called a permanent Commission which, of 
course, would remain fully subject to the control of the Congress and 

ngress could terminate it at any time by enacting appropriate 
tion. 

Federal Trade Commission and the Interstate Commerce 
Commission and many other agencies do not live from 2 years to the 
next 2 years, and are able to set themselves up more efficiently than 
this Commission can do under the 2-yar extension system. 

Now, with respect to the report which the Commission made in 
April on Mississippi, there is no doubt that that has been widely 
misunderstood. 

Whether the fault is the fault of the Commission or the fault of 
the commentators who perhaps did not read the report of the Com- 
mission as carefully as they should have, I do not know. 

Senator Kratinc. May I interrupt to say as dean of the law school 
which I am proud to be able to have survived from, I was compli- 
mented by my fellow inmate of that institution, the chairman of this 
committee, by saying that it would have been better if I had written 
this report, and I said these were very distinguished lawyers and I 
had no difficulty in understanding what they are trying to get at. 
They — have a their report, but I had waited for the 
moment when we could have an explanation of what 
Commission had in mind. . panna 

Mr. Grisworm. Well, the Commission unanimously joined in the 
report and I have no doubt what each member of the Commission 
sr by the report and which has been suggested by Senator 

eating— 
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Senator Erviy. Pardon me, but I would like to interrupt here. 
I do not accuse you of writing this report. 

Mr. Grisworp. I had as much to do with it as the other members 
of the Commission. It is always a problem as to any joint product 
who writes the particular parts in it. 

But I saw the text of this before it was agreed upon by the Com- 
mission. It was then tentatively agreed upon by the Commissioners 
and circulated for improvement in detail, in wording. 

I did not foresee the way in which it was misunderstood. I now 
think that perhaps I should have, although it isn’t always easy to 
foresee all the misunderstandings that people may have. It still 
remains clear to me what I and the other Commissioners intended, 
and I believe that is what the report says, if one will simply read 
the report, although I think one has to read it, too, with an attention 
to the words which is perhaps a little greater than sometimes is given 
in rushing through a public document. 

Senator Ervry. I might make a little observation. I am a country 
lawyer, and accustomed to speaking extemporaneously. When I first 
came to the Senate, all my brethren read manuscripts. I asked them 
why they did this and they said they thought that otherwise they would 
be misquoted. I thought a written statement could be misconstrued 
just as easily. 

I would just as soon be misquoted as I would be to be misconstrued, 
and I realize there is always that possibility. 

Mr. Griswoup. Well, the Commission has, to some extent, been 
misquoted by leaving out an essential part of the statement and it 
has been widely misconstrued. 

I would like to point out in the first place that the Commission made 
three recommendations. No one pays any attention to anything ex- 
cept the third recommendation which is the one which is misconstrued. 

The first recommendation was that the President formally reiterate 
his concern over the Mississippi situation by requesting all persons 
in that State to join in protecting the rights of the U.S. citizens, and 
in accordance with his duty to take care that the laws be faithfully 
executed by directing them to comply with the Constitution and laws 
of the United States. 

Now, the President has not done that, as far as I know, with respect 
to Mississippi, but as I understand it, that is exactly what he has 
recently done with respect to the State of Alabama. Whether the 
Commission’s recommendation had anything to do with the Presi- 
dent’s action with respect to Alabama, I don’t know, but this is 
exactly the type of action by the President which the Commission 
was recommending. And second, the President continue and 
strengthen his administration’s effort to suppress existing lawless- 
ness, and provide Federal protection to citizens in the exercise of 
their basic constitutional rights. This also is exactly what the Presi- 
dent has done with respect to the State of Alabama. And finally, you 
come to the third recommendation, and I call to the attention of the 
subcommittee that. the Commission is under a statutory duty to report 
to the President and Congress and to make recommendation. 

The Commission was not acting officiously in this matter; it con- 
fined itself to the duty which has been imposed upon it by an act of 
Congress to report and make recommendations and it did report to 
the President and to the Congress, that the Congress and the President 


13S CIVIL RIGHTS COMMISSION 


consider—now, “consider” obviously means that you weigh the pros 


and cons, you examine, you nenetiginnsrneniee seriously, whether 


legislation is appropriate and desirable to be sure that Federal funds, 
peed wer — acme of all States, wil] not be made available to 
any State which refuses to abide by the Constitution and the laws of 
the United States; and that involved a consideration of the nature 
of the expenditures to be made in Mississippi. And, of course, the 
Commission did not recommend that funds be cut off from school 
lunches, or from impecunious mothers, or children, or the blind, or 
other people for whom Federal funds are to be made available under 
acts of Congress. ‘ 

The me ap rt of that word “consider” in the minds of 
the Commission was that each situation should be separately examined 
and evaluated, and to the extent that Federal funds are being used, 
and it is the yiew of the Commission that they are being used in 
Mississippi, to enhance, and support and carry forward discrimina- 
tory activities, that the President and the Congress should consider 
whether such use of funds should not be restricted or curtailed. And 
similarly, the further recommendation was that the President explore 
the legal authority he possesses as Chief Executive, to withhold Fed- 
eral funds from the State of Mississippi. I think if we had only 
underlined those words “consider” aad “explore” that the report 
might not have been so widely misunderstood. 

e went ahead to give a specific illustration of what we had in 
mind. With respect to Federal payments which are currently being 
made for the construction of an airport building in Jackson, Miss., 
the plans for which call for separate restrooms and separate restau- 
rants, we find it very difficult to see why the Federal Government in 
1963 should be paying money into the State of Mississippi for the 
construction of a building which provides for separate restrooms 
and separate restaurants. And we have no doubt that a careful explo- 
ration and consideration of other expenditures being made in the 
State of Mississippi will show similar instances where funds provided 
by the Federal Government are being used in a clearly discriminatory 
manner, Our recommendation was that, with respect to such situ- 
ations, the matter be considered by the President and Congress, and 
that the President explore his powers to deal with them, and I must 
confess that I still find no reason to object to that recommendation as 
made; although I quite agree that if the recommendation had been 
what the President and many people have contended: namely, that 
all Federal funds simply be cut off without warning in Mississippi, 
that it would have been an unwise and undesirable recommendation. 

Senator Krartne. May I just say that without any prior consul- 
tation with the dean, and the distinguished witness before us—I 
reached exactly the same conclusion. I commend the Commission for 
ng — I regret that : — to be on the floor, and I cannot 

r the cross-examination of the present dean, by a forme 
Law School scholar. ¥ - Ks re Sash 

Senator Ervix. Dean Griswold, would it not follow as the inevi- 
table conclusion of this document, that the Commission itself thought 
that the President should cut off the funds if the President had the 
legal authority to do sof? 

Mr. Grisworp. Not indiscriminately, Senator. 
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Senator Ervin. Well, is there anything that makes a distinction 
between funds for one purpose and for another ? 

Mr. Grisworp. Yes; that the President explore his authority, and 
his authority, it seems to me, might well be different where the funds 
are being used in a discriminatory manner in Mississippi, than it 
would be in a case where they were not being used in a discriminatory 
manner in Mississippi. | 

Senator Ervry. Now, it says that the President explore the legal 
authority he possesses as Chief Executive, to withhold Federal funds 
from the State of Mississippi, until the State of Mississippi demon- 
Be its compliance with the Constitution and laws of the United 
States. 

Now, first, that statement assumes to adjudicate that Mississippi 
does not comply with the Constitution and the laws of the United 
States; and, secondly, it implies Federal funds in the aggregate. 
I can see nothing there that is susceptible of interpretation to the 
contrary. The Federal funds are spoken of in the aggregate. 

Mr. Griswotp. I agree, Senator, that it could have been put clearer. 
One often, by the benefit of hindsight, can do things better than he 
did. In the minds of the Commission, the crucial words there were 
“consider” and “explore.” 

We were trying not to write a document so long that it could not 
and would not be read. Indeed, the document as it is, is apparently 
so long that very few people have read it carefully and a great many 
people have, in my judgment, made sweeping comments on it, without 
having read it at all. 

Senator Ervin. Well, Dean—— 

Mr. Griswotp. I would like to make it plain, Senator, that I am not 
referring to you. 

Senator Ervin. I must say, Dean, that I read this document at least 
25 times, and it left me with the conviction that the Civil Rights 
Commission was of the opinion that the President should cut off all 
Federal grants to Mississippi. 

T see no attempt at distinction in the report. The discussion was 
about Federal funds in the aggregate, and I think my position is 
fortified by reading page 4, which I believe follows the recommenda- 
tions. The Commission calls attention to the fact that the people 
in Mississippi only paid to the Federal Government $270 million 
in 1962; it then points out that they received $650 million from grants- 
in-aid from other States and the Corps of Engineer construction con- 
tracts. Then it refers to benefits they get from area redevelopment 
loans, small-business loans, accelerated public works projects, and 
Federal agency grants. Then it says: 

Massive assistance to the economy of Mississippi has continued past the time 
when the State placed itself in direct defiance of the Constitution, of the Federal 
court orders. For example, the National Aeronautics and Space Agency is 
proceeding with plans to build a $400 million moon rocket test facility in Pearl 
River, Hancock County, Miss. 

Now, I interpret that statement to be evidence of a conviction on the 
part of the Civil Rights Commission that Mississipp1 should not be 
allowed to continue to receive these Federal benefits, and if that is 
not the view of the Commission, I would like to be apprised of it. 

Tn other words, I believe the Commission felt that until Mississippi 
officials changed their ways Mississippi should not even be permitted to 
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have a plant that was to be used to assist the United States in exploring 


the moon. ; yi oe 

Mr. Griswoip. Well, Senator, I think we can put it this way: If on 
careful exploration of every available site in the United States, 1t 
was determined by the Executive authority, which | assume has the 
power to make that determination, that a site in are was supe- 
rior to any other available site anywhere in the United States, then 
I think it would be the view of the Commission that that site should 
be used but if on investigation of the available sites, there turned out 
to be three, four, five, one in Texas; one in Nevada; one in North Caro- 
lina: one in Mississippi; all of which were r pew J desirable or some 
of which had advantages which the others did not have, and the Exec- 
utive authority was required to make a choice in that matter, I think 
it was the position of the Commission that this fact, that Mississippi 
is not complying, in the judgment of the Commission, with the Con- 
stitution and laws of the United States, should be taken into account 
in determining whether that site should be located in Mississippi. 

Senator Ervin. Well, at the time the Commission came to that con- 
clusion, the Commission knew, did it not, that this plant was being 
built, was to be operated under the supervision of the U.S. Govern- 
ment, and that the operation was to be under regulations which re- 
quired nondiscrimination in hiring and everythi else ¢ 

Mr. Griswoip. It is more complicated than that, Senator. The 
hiring will be done through employment services which are operated 
by the State of omega on a discriminatory basis. The people who 
work on the place wil housed in a discriminatory basis. Their 
children will go to school in se ted schools. 
_ These things are not directly under the control of the agency which 
is building and establishing the facility in the State. 

And I could mention a many others, of course. Hospitals. 

Senator Ervin. Dean, don’t you know that all the activities to be 
carried on at that particular installation would be subject to the super- 
vision of the Commission on nondiscrimi housing, henied het 
the former Governor of Pennsylvania, David Lawrence, and the 
Commission on Fair Employment Oportunities headed by the Vice 
pe 

fr. Griswoip. There won't be housing on the facility which i 

available, and the housing available in the community in a a 
will be, in the judgment of the Commission, highly ted. 

Senator Ervin. In other words, the Commission fee t coercive 

wer should be exercised by the Federal Government in order to 
Hetarm _ where eee - Mississippi will reside? 

r. Griswotp, The Commission believes that th ituti 

of the United States is in full force and effect. in the caer Misses 
sippl, aoe aS pie Carolina and Massachusetts, and that it should 

complied with and enforced j ae pat ae 
and Federal “meee n the State of Mississippi, by State 

ator Ervin. Dean, will you point o Sato ¢ 

the Constitution that confers “om dios Wodenth Cevetentaa a ms 
power to determine where people should live? “e+ 

Mr. a ae ene The 14th amendment, sir. 

Senator Ervin. What in the 14th amendment indicates thi 

Mr. Guiswown. No State shall deprive any person of lite if 
or property without due f . y Bee of life, liberty, 

process oT iaw; nor ] any State deprive 
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any person of the equal protection of the laws, and section 5 expressly 
gives Congress the power to enforce that amendment. 

Senator Ervin. Yes, but is there any law in the State of Mississippi, 
which undertakes to specify what houses people will occupy ? 

_ Mx. Grisworp. The problems of people in Mississippi, who seek to 
live in areas other than those to which they are assigned, are very 
serious, as I think the Senator will agree. 

_ Senator Ervry. But I asked the question whether there was a law 
in the State of Mississippi which states where people should live. 

Mr. Griswoxp. Senator, I don’t know whether there is one now. I 
know there has been one, and if it was repealed, it was perhaps a 
strategic repeal. 

_ Senator Ervin. Does the Civil Rights Commission think that the 
State is to be charged with the attitudes of individuals in the commu- 
nity where there is no State action and no State law ? 

Mr. Griswoup. Well, that is a problem, Senator. I think the Civil 
Rights Commission feels a concern for the problems of education of 
people throughout the United States, because the Commission is fully 
aware of the fact that these problems are not confined to Mississippi 
or the South and are present in all parts of the United States. The 
Commission has held hearings in many Northern States, and has un- 
dertaken to help the people in those communities to understand what 
the problems are in those communities. 

Senator Ervin. But the Commission has not yet made any statement 
that could be interpreted to the effect that any State except Mississippi 
should be denied the benefit of the Federal grants which are given to 
all other States of the Union. 

Mr. Grisworp. I think, Senator, that the Commission would feel 
that what is done in this matter ought to be done generally throughout 
the United States. I think it was the judgment of the Commission 
that Mississippi presented a special problem, at a special time, and 
that it was appropriate to call the attention of the President and the 
Congress to that problem; to the extent that the same problem existed 
in any other State, the Commission would think that the same recom- 
mendations were appropriate. 

Senator Ervry. Now, I am somewhat struck by the statement with 
reference to housing. 

Is it the attitude of the Civil Rights Commission that there is any- 
thing necessarily evil in a member of the Caucasian race preferring 
to live in the residential community which is inhabited by other mem- 
bers of his race, rather than in a mixed neighborhood ? 

Mr. Griswoxp. It is the position of the Commission that that desire 
of the individual cannot be supported by legislation of the State con- 
sistently with the Constitution of the United States. 

Senator Ervry. But I don’t believe that is an answer to my ques- 
tion, Dean. eee . 

I am assuming that there is no State legislation, and would like to 
know if the Commission is of the opinion that any American of any 
race, entertains an evil notion when he has a preference for residing 
in a residential community which is inhabited by members of his race 
rather than a mixed neighborhood. 

Mr. Griswotp. Senator, I believe he may entertain that preference 
without violating any law; if he seeks to effectuate that by using pub- 
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lic authority it is, in the judgment of the Commissioa, contrary to the 
14th amendment. : : 

Senator Ervix. Well, I will ask the dean if the recommendations of 
your Commission with respect to the District of Columbia, do not in- 
dicate that you think he ought to be deprived of that right ? a 

Mr. Griswoip. We are getting quite a little bit remote from Missis- 
sippi, Senator, but I am glad to respond. We recommended that inso- 
far as there was activity through brokers, and insofar as there was 
renting of units of anything more than single-famil dwellings, that 
discrimination should be made invalid. Insofar as the private owner 
of a single family residence, acting on his own is concerned, we did 
not recommend that any action be taken to restrict his right to sell as 
he sees fit. : 

Senator Ervrx. Did you not recommend action be taken to restrict 
the right of a realtor to sell on his behalf ? 

Mr. Griswotp. Yes, we did. 

Senator Ervix. And you recommend, do you not, that any realtor 
who, attempting to obey the directions of his employer, undertakes to 
make a sale, shall be forbidden to carry out the preference that the sale 
be made to members of the Caucasian race / 

Mr. Griswotn. I believe that is correct, Senator. Yes. 

Senator Ervin. I am glad that you interpret it the same way that 
I do. 

Now, isn’t that evidence that the Commission believes, irrespective 
of the legal technicalities, that Americans should no longer be allowed 
to select associates for themselves and their children of immature age, 
from members of their own race? 

_ Mr. Grisworp. I thought that was decided by the 14th amendment, 
sir. 

Senator Ervin. Do you mean, you think that the 14th amendment 
is designed to deny a member of any race the privilege of selecti 
associates for himself and his immature children, from among his 
own race? 

Mr. Grisworp. I think the Mth amendment was designed to ef- 
fectuate the ideals of this country which are that this is a country of 
nondiserimination, in which all people have equal status. 

Senator Ervix. In other words, you think that under the 14th 
amendment. a member of a race no longer has a right to undertake to 
select his own associates and those of his immature children ? 

Mr. Grisworn. No, Senator. He can get a house any place he 
wants to get a house, but he cannot keep other people from getting a 
house in the same area. 

Senator Ervix. And he cannot sell his own 8 th can he? 

Mr. Griswoin. He can sell, under the recommendation of the Com- 
mission, he can sell his own property in as discriminatory a manner 
and he wants to, but he cannot do it through a broker, ; 

Senator Ervrx. But the truth of it is, Dean, that these laws your 
Commission recommends for the District would require any person 
who wanted to stay on the wind side of the law, if he were going to 
sell his proverty through a broker or if it is more than a one-family 
residence, through his own efforts and if he has an opportunity to 
sell that property to a member of the Caucasian race or to a member 
of the Negro race, he would sell to the Negro if he were a wise man, 

Mr. Grisworn. Well, I don’t think it is quite as clear as that. 
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I think all he would have to do would be to show that he was not 
acting in a discriminatory manner. May I say, Senator, that there 
was nothing novel in this recommendation of the Commission. Such 
laws are in force in a considerable number of States in the country 
today and with respect to the District of Columbia, Congress acts as 
a State legislature, and through the District Commissioners, has such 
powers, and we were simply recommending that the District of Co- 
lumbia be brought in line with a considerable number of other States 
m the country. 

Senator Ervin. Well, you also recommend that the right to sell 
property to whomsoever one pleases should be limited and restricted. 

Mr. Grisworp. Not if they sell them on their own and it is a single 
family residence. We do not so recommend. 

Senator Ervin. But all other property, not single family 
residences 

Mr. Grisworp. That is correct. 

Senator Ervin. And with respect to sale of single-family residences 
sold through a realtor and with respect to all other property, you 
would limit the common Jaw right of every property owner im the 
District to sell his property to whomsoever he pleased, would you not ? 

Mr. Griswoxp. Senator, there are many limitations on the so-called 
common law rights of the property owner. 

You cannot build a building more than so high; you cannot build 
it closer to the street than this; and you must comply with the zoning 
ordinances; and you cannot put a factory in a residential area; and 
this would simply be in accord with the well-established power of the 
community to regulate the owning and dealing in real estate. 

Senator Ervin. Well, you agree then to the implications of my ques- 
tion, as to the restriction that your Commission would put on the 
freedom of traflic and property / 

Mr. Grisworp. I agree, Senator, that it would be a restriction, that 
is right. We believe it is a restriction which is well warranted by the 
14th amendment or with respect to the District, by the 5th amendment. 

Senator Ervin. Now, you spoke in connection with Mississippi’s 
desegregated schools, and I notice that there is a recommendation of 
the Commission that all the school districts be required forthwith to 
desegregate. 

Can you cite me any decision that says that the Constitution re- 
quires desegregation of all schools ? 

Mr. Griswoip. Yes. The Brown case, decided by the Supreme Court 
in 1954. 

Senator Ervrn. I hate to disagree with the Dean of the law school 
that I attended, but the Brown case does nothing except prevent dis- 
crimination which consists of the exclusion of a child from any school 
on account of race. That is all it does. 

Mr. Grisworp. I understood that was the question you asked. That 
is the question I was attempting to answer. 

Senator Ervin. No. I asked you if you could cite me any decision 
that says the 14th amendment requires desegregation of all schools. 

Mr. Bernuarp. Mr. Chairman, I hesitate to get into this, having 
gone to Yale, but it is my understanding that when the second opinion 
came down in the Brown case, the schoo] boards were given directives 
to formulate school plans looking toward compliance with the first 
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order, to overcome separate but equal facilities in all their school 
system. _ 

" Senator Ervin. As a Harvard graduate, I would suggest to the Yale 
graduate, that he reads the second Brown case again, he will find jos 
schools are directed to admit only those who are found qualified, an 
that they not be excluded from the schools on account of race. Asa 
matter of fact, the Brown decision itself, sets out numerous grounds 
for —s es race. aie: ane © sadhiastaonianl 

Mr. Bernnarp. Wi t respect, Mr. Chairman, 

a little beyond that. It ae duty on the school board to formulate 
its own plans, looking toward compliance with the concept that no 
racial criteria be u in the public school system, and desegregate 
those schools that were totally > : 

Senator, you use that well-known phrase, with all deliberate speed, 
which obviously, was not directed simply to the individual parties then 
before the court, but related to the school systems themselves, 
generally. 2 

Senator Ervrx. I don't want to detain you unduly, but I think, 
on that point, I might refer to the words of the man that knows the 
most about this because he wrote the original decision in the case. 

First, however, I am directing that the case of Gong Hum vy. Rice, 
275 U.S. 78, be printed in the appendix of the record so that the Com- 
mission may see what the Constitution meant prior to the 17th of May 
1954. 

The opinion in the case of Briggs et al.v. Elliott et al, which appears 
98 Federal Supplement, page 529 was written by a man who, in my 
judgment, is the greatest lawyer of our generation, John J. Parker. 
In that case he said that there was not a single decision that had been 
cited or called to his attention or which he could find which held that 
the 14th amendment required desegregation of schools. That opinion 
will appear in the appendix of the record. 

Mr. Grisworn, One thing we can agree on, Senator, is our admira- 
tion for Ju Parker, one of my great heroes. 

Senator Envix. Yes, sir, I think that one of the greatest tragedies 
of the human race was the fact that he was rejected for members ip to 
a, =e of the berg. States. 

r. Grisworn. I agree with you entirely. He was a t tle- 
man about that and everything else in his life. Breet} 

Senator Ervin. I also think it might be interesting if not illumi- 
nating for the Brown case to appear in the appendix, 

Concerning the Brown case, it might be interesting to promote here 
the comment of the editor of the Richmond News Leader, James 
Jackson Kilpatrick, in which he makes an observation about the school 
matter: 


Prior to high noon on May 17, 1954, 17 American States, pursuant to provisions 
of their State Constitutions, and their long-accepted State laws, smuacaheed 
racial segregation lawfully in their public schools. But that which had been 
lawful at noon became unlawful by 1 o'clock: the Constitution of the United 
States that had meant one thing at sunup meant quite another at sundown, 
and in my part of the country, public ls who had sworn to uphold the 
Constitution gazed in dismay upon the drastically different Constitution they 
were now sworn to uphold. 


Mr. Grisworn. Senator, it seems to me that the signi 
in that statement is “became unlawful at 1 o'clock.” gnificant phrase 
Senator Ervin. Yes, sir. 
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Mr. Grisworp. And has been since. 

Senator Ervin. He doesn’t say, “has been since,” does he? 

Mr. Grisworp. I added, “and has been since.” 

Senator Ervry. You added that. 

Dean, I would like to ask you if, in the year 1849 the Supreme 
Judicial Court of the State of Massachusetts did not originate what 
we call the separate but equal doctrine ? 

Mr. Grisworp. Yes, to my regret. The legislature of Massachu- 
setts changed it 5 years later. 

Senator Ervry. Yes, and then that was followed by the Supreme 
Court of the United States. I would like to ask you if there are not 
at least 70 judicial decisions from all areas of the country, North, 
South, East, and West, and from the Supreme Court of the United 
States, handed down, between that date and the 17th day of May 
1954, holding that the 14th amendment permitted segregation of 
children on the basis of race in public schools. 

Mr. Grisworp. I would like to point out first, Senator, that in 1849 
there was no 14th amendment. So that the case about the city of 
Boston has nothing to do with the situation which exists since the 
14th amendment. I don’t know the number of cases that there were 
after the 14th amendment. Whatever number there were, they were 
not the first cases that have been overruled. 

Senator Ervin. But Dean, the State of Massachusetts in 1849 did 
have a provision in the State constitution, which was comparable to 
the equal protection of the law clause. 

Mr. Griswotp. Not quite comparable, Senator. 

Senator Ervry. All right. 

Mr. Grisworp. It is similar, I agree, but not quite the same. 

Senator Ervrn. Well, Dean, don’t you agree with me that that 
clause in the State constitution guaranteed equality of rights to all 
people in Massachusetts ? 

Mr. Griswotp. Not quite, Senator. I have forgotten—— 

Senator Ervin. It is quite close to that, isn’t it ? 

Mr. Grisworp. I don’t remember its exact wording. It was written 
by John Adams. He was very good in writing about Government. 
He and Jefferson worked very closely together on constitutional 
matters. 

Senator Ervin. Well, it is about as close to the equal protection of 
the laws clause, as human language can be, without using identical 
language, is it not? 

Mr. Griswowp. I cannot answer the question, Senator, when I don’t 
recall the language of it. 

Senator Ervin. Well, sir, if you reread it, you will find I am right 
in that position. We won’t call for you to reread it at this time. 

Of course, the Supreme Court of the United States has no power 
to amend the Constitution, does it ? 

Mr. Grisworp. It has the power to interpret the Constitution. It 
not only has the power, but it has the duty to interpret the Constitu- 
tion. 

Senator Ervin. Yes, it has an obligation to interpret the Constitu- 
tion and to ascertain the meaning of the Constitution, but not to 
change its meaning. 

Mr. Griswotp. Under its decisions, it also has power to overrule its 
prior interpretation of the Constitution. The decision of the Supreme 
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Court in the Brown case in 1954 was no surprise to anyone who was 
following the Plessy decisions of the Court. The basis of Plessy V. 
Ferguson, which you have not cited, but which is one of the cases in 
this group, had been completely undermined by a whole series of — 

Brown case was not merely argued; it was reargued, and the 
decision, I am sure, was not a surprise to you, Senator, nor to very 
many other people who were informed in this area. : 

Senator Ervrx. With all due respect I am not surprised any more 
by anything the Supreme Court does. _ ; 

Mr. Griswoip. Then my statement is correct, I take itt _ 

Senator Ervin. The other day it handed down a decision in a case, 
fortunately not from the South, but from the State of New York, in 
which it was held that a man convicted of murder 20 years ago who 
did not at the time of the trial appeal his conviction because, in the 
event of a new trial, he might be sentenced to death instead of life 
imprisonment, could wait 20 years, and then reopen the question, To 
my mind this means that the Supreme Court held that no State can 
wd any rule or procedure that is binding. 

r. Griswoip. We are getting pretty far afield, Senator, but in 
that case, the man had been trying for all of those 20 years to get 
his question heard in the courts, and it still seems to me that in these 
great United States, we ought not to be convicting people of murder 
on confessions which are extracted by force. What is shocking about 
a decision which supports that rule? 

Senator Ervin. 1 is shocking to me that a State does not have the 
Ps pad to end a trial after a man has had his day in court and a 
full opportunity, not only to present his case, but to have it reviewed. 

Mr. Griswoiv. If a man can prove at any time that a confession 
was beaten out of him, it seems to me that he ought to be able to have 
that heard in court. 

Senator Ervin. Can we agree that from 1868, when the 14th amend- 
ment was ratified, until May 17, 1954, a agreen of, I believe, 86 years, 
the 14th amendment was construed directly opposite to its construction 
in the Brown case? 

Mr. Griswoun. Not quite that long. I don’t think the construction 
on which you are relying came about until 1898, in Plessy v. Ferguson. 
But for a long time it had been construed, to the great pain and 

n of many citizens of this country, to be that a State could 
lawfully in its school system, 

Senator nvin. Had not Congress placed an identical interpreta- 
tion on it by providing for segregated schools in the District of 
Columbia ¢ 

Mr. Grisworn. Yes. 

Senator Ervin. And frankly, had not that interpretation been 
placed on that provision by all who had the occasion and the legal 
authority and duty to construe it? 

Mr. Griswonpn, No, I don’t think so. 

Senator Exvix, Well, I would like to see opinions to the contrary, 
but I will not delay on this point; it seems to me that since it took 
the Supreme Court of the United States 86 years, to even discover 
the fact that the Mth amendment ibited exclusion from the 
schools on the basis of race, that the Civil Rights Commission might 
have patience with people in other areas, who think that that decision 
was tantamount to an amendment of the Constitution. 
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Mr. Grisworp. Senator, it is nearly 100 years since Appomattox. 
To talk of patience, seems to me hardly helpful in this situation, 

Senator Ervin. Well, Dean, while Appomattox is over, and so is 
the Civil War, unfortunately reconstruction is not. 

Now, to go to some of these others—Judge Parker. 

Mr. Griswoip. We agreed on him, Senator. 

Senator Ervin. When the Brown case was remanded, Judge Parker, 
who told me he wrote the opinion himself, stated in Briggs v. Elliott, 
132 F. Supp. 776: 


Our decision has beem reversed by the Supreme Court, Brown v. Board of 
Education, Topeka, 349 U.S. 294, which has remanded the case to us with direc- 
tions “to take such proceedings and enter such orders and decrees consistent 
with this opinion as are necessary and proper to admit to public schools on a 


racially nondiscriminatory basis with all deliberate speed the parties to these 
cases.” 


And Judge Parker says this: 


Whatever may have been the views of this court as to the law when the case 
was originally before us, it is our duty now to accept the law as declared by 
the Supreme Court. 

Having said this, it is important that we point out exactly what the Supreme 
Court has decided and what it has not decided in this case. It has not decided 
that the Federal courts are to take over or regulate the public schools of the 
States. It has not decided that the States must mix persons of different races 
in the schools or must require them to attend schools or must deprive them of the 
right of choosing the schools they attend. What it has decided, and all that it 
has decided, is that a State may not deny to any person on account of race the 
right to attend any school that it maintains. This, under the decision of the 
Supreme Court, the State may not do directly or indirectly; but if the schools 
which it maintains are open to children of all races, no violation of the Consti- 
tution is involved, even though the children of different races voluntarily attend 
different schools, as they attend different churches. Nothing in the Constitution 
or in the decision of the Supreme Court takes away from the people freedom to 
choose the schools they attend. The Constitution in other words, does not re- 
quire integration. It merely forbids discrimination. It does not forbid such 
segregation as occurs as the result of voluntary action. It merely forbids the 
use of governmental power to enforce segregation. The 14th amendment is a 
limitation upon the exercise of power by the State or State agencies, not a limi- 
tation upon the freedom of individuals. 


Senator Ervin. Now, I challenge anybody to bring me any decision 
which shows that that is not a correct interpretation of the Brown 
decision. I have not found any. 

Mr. Brrnuarp. Mr. Chairman, without intending to prolong 
this 

Senator Ervin. I think that the Commission’s recommendations 
go far beyond the decision; and certainly any suggestion that all 
schools be immediately desegregated goes far beyond the decision of 
the Brown case. 

Mr. Bernuarp. Mr. Chairman, the fact of the matter is that the 
Court did decide in that case that any State action which would en- 
force a system of racial segregation, where race was a factor in de- 
termining where a person would go to school, was unconstitutional. 
And in the State of Mississippi and Alabama and in South Carolina, 
not a single Negro child is able to go to a school, even though it may 
be closer to his home, because of his race, which is not a Negro school. 

Senator Ervin. That is not what the recommendation of the Com- 
mission says. } 

Mr. Bernuarp. The recommendation merely said that the Congress 
consider 
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Senator Ervrx. I am talking about the recommendation about 
education. i? . 

Mr. Bernuarp. I understand that. All the Commission said there 
was that Congress consider legislation which would require first-step 
compliance with the decision of the Supreme Court. 

Senator Ervry. In the next 6 months. ; 

Mr. Bernuarp. The idea would be that this would place a respon- 
sibility on the school board to initiate plans looking toward compli- 
ance with the Supreme Court decision. ‘ 

Senator Ervin. You are talking about the statement on page 181, 
of the 1961 law report, that Congress enact legislation to compel com- 
plete desegregation as soon as possible. Don't you agree that this is 
a correct interpretation of the recommendation ¢ 

Mr. Bernnarp. Accurate. 

Senator Ervry. In other words, although as Judge Parker says 
in Briggs v. Elliott the Constitution does not require integration ; the 
Commission recommends that the Congress, within a 6-month period, 

uire complete desegregation. 
r. Bernnarp. There is no inconsistency that I can see, between 
the position of the Commission and the quotation that you read. 

Senator Ervin. Well, to me, I must say, the distinction is ee 
clear. The Commission ae complete integration while udge 
Parker says that the Court did not require it. It merely required 
State refrain from discrimination. 

Dean, where is your luncheon engagement ¢ 

Mr. Griswoip. Across the Mall, at oy a Court. 

Senator Ervin. Since it is about a quarter to 1——— 

Mr. Grisworp. No, no; Lam at your service. 

j Ervin. I can ask my questions of Mr. Bernhard because he 
is the one that made the statement on the general theme. 

Mr. Griswotn. I can stay until 1 no ory Senator, with no incon- 
venience, and will stay longer if Iam helpful to you. 

Senator Exvrn. Dean, I noticed one of the recommendations of the 
Commission is that Congress pass a law to give the Attorney General 
the a to bring suits to prevent the exclusion of any qualified per- 
son jury duty on account of race. 

Why do you think that is necessary, in view of the other Federal 
statutes / 

Mr. Griswotp. Well, this I take it, is recommendation No. 4, made in 
the Commission's rather comprehensive report—the 1961 
which was that the Congress consider the advisability of empowering 
the Attorney General to bring civil proceedings to prevent the exclu- 
sion of persons from jury service on account o race, color, or national 


Me 

I find it difficult to see, Senator, how there could be ivable 
jon to that recommendation. After all, it is amply that Con- 

gress should consider it, and if at a hearing held in connection with 

consideration of such legislation, it could be shown that in various 

en . 6: —s ns is systematic exclusion of Negroes from 
servi wou at i 

on that Shveing = Congress would then act appropriately 

, ene oo In view of the other statutes on the subject, why is 
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Mr. Grisworp. As far as I know, there are not now adequate stat- 
utes on the subject, and in particular, there is no statute authorizing 
the Attorney General to proceed in a comprehensive way, to eliminate 
discrimination in jury service. 

Senator Ervry. Well, there is a statute that has been on the books a 
long time—U.S. Code, title 18, section 243—providing that— 


No citizen possessing all other qualifications which are or may be prescribed 
by law, shall be disqualified for service as grand or petit juror in any court of 
the United States, or of any State on account of race, color, or previous con- 
dition of servitute; and whoever, being an officer or other person charged with 
any duty in the selection or summoning of jurors, excludes or fails to summon 
any citizen for such cause, shall be fined not more than $5,000. 

Mr. Grisworp. That statute provides only for a criminal 
prosecution. 

_ It is the difference between a civil remedy and a criminal remedy, 
just as there is under the antitrust law, Senator. 

Anybody who violates the antitrust laws can be prosecuted, but 
the Attorney General is authorized to start a civil suit, to enjoin 
violation of antitrust laws. 

Senator Ervry. In other words, you would not be satisfied with 
criminal punishment for a man who did a forbidden act; you think 
the Attorney General ought to be empowered to bring suits which 
in effect, would undertake to direct the action of jury commissioners, 
in the performance of what are essentially local duties. 

Mr. Griswotp. Yes, Senator. I don’t see how there can be con- 
ceivably any objection to such a statute. After all, it is simply carry- 
ing out the clear provision of the Constitution of the United States, 
and the duty of Congress to enforce that provision. 

Senator Ervin. Well, of course, I object to these statutes because 
while I think guilty parties ought to be punished, I also think the 
Federal Government ought to refrain from interjecting itself in 
directing local officials on how they shall specifically perform their 
duties. 

Mr. Griswoup. Senator, I believe deeply that local officials should 
enforce the law, including all the law, including the Constitution of 
the United States; but when local officials do not enforce the Con- 
stitution of the United States, then I think that there ought to be a 
Federal remedy to see that that is comphed with. All of these prob- 
lems would be resolved, Senaor, if local officials would enforce all of 
the law, including the Constitution of the United States. 

Senator Ervin. Well, of course, Dean, all problems would be solved 
to the satisfaction of some people if the Federal Government took 
charge of everything. 

Mr. Grisworp. No, I did not suggest that at all. 

I am a great believer in local government. I am a town meeting 
member in the town of Belmont, Mass.—you probably never heard 
of such an office. 

Senator Ervin. Yes, I have. 

Mr. Griswoxip. We have town meetings in Massachusetts and I 
participate regularly in the government including the imposing of 
the taxes in my town, and I would greatly resist any effort by the 
United States to interfere with the town government, with the town 
of Belmont in Massachusetts. 
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We seek to comply with the Constitution of the United States, as 
well as the constitution of Massachusetts. _ ; ; 

Senator Ervin. I am very well acquainted with the town system 
in Massachusetts. It is one of the glorious contributions which 
Massachusetts made to American Government, and that is one reason 
I fight these recommendations, which are efforts to rob the people 
of their right of self-government. Oe & 

Mr. Griswotp. No, Senator. I am a great believer in State and 
local government, with the obligation of the officials of the State and 
local government to comply with the Constitution of the United 
States, which should not be overlooked. 

Senator Ervry. I agree; but I think the people who don’t comply 
with it should be punished, instead of enacting laws which in effect 
are designed to allow the Department of Justice to take control of the 
local governments in the United States. a 

The Commission’s recommendation would duplicate existing law. 
Maybe the Commission was following the example of an old 
company commander, who was required to read articles of war to 
his company every month, under the regulations. And the most seri- 
ous article of war said that a man—so-and-so should be punished by 
death, or such other and further punishment as the court-martial may 
prescribe. He always read it like this: “Whoever violates this article 
of war shall be punished by death, and such other and further punish- 
ment as the court-martial shall prescribe.” 

Mr. . Senator, I am opposed to duplication in Govern- 
ment. I think State and local officials should comply with their duties, 
and if they would, many of these problems would be resolved. 

Senator Ervix. Well, I am glad to know you still believe in the 
town meeting, because it worries me that here in Washington appar- 
ently most other people, except you and myself, think that the Federal 
Government ought to take charge of everything. 

Mr. Griswoin. Now we have two things we agree on, Senator. 

Senator Ervix. You know, one of the strange things is, it seems 
to me, that as soon as a man gets elected to the Senate or fey Tne he 
contracts the Potomac fever disease and suffers under the mental 
delusion, that those who elected him have not got sense enough to 
manage their own affairs; they want the National Government to take 
charge of them. 

Mr. Grisworp. Senator, if people don't want the National Govern- 
ment to take charge of their affairs, in their States, your best way to 
keep the National Government out is to have the State and local 
officials comply with the law in all respects, because in any case where 
the State and local officials are really seeking to enforce the laws, 
including the Constitution of the United States, there is no need for 
Federal participation. That is evidenced in Mississippi; it is evi- 
denced in Alabama, it has been evidenced in Arkansas. vf only State 
and local officials will comply with their responsibilities, there will be 
no need for Federal intervention. 

Senator Ervix. You might state that in another way: 

_ As long as local people conform their notions to those of the people 
in power in the centralized government. 

Mr. Griswon. No, sir. As long as they conform their notions to 
the 14th amendment, of the Constitution, there will be no need to in- 
voke the Federal Government. 
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Senator Ervry. But in view of the fact that the 14th amendment 
changes meaning so frequently, I don’t know how the folks can be 
expected to stay up to date with it. 

Mr. Grisworp. I think they can understand quite clearly; indeed, 
Senator, I think they do understand quite clearly. 

Senator Ervin. I notice recommendation No. 2 on pages 150 and 
151, and recommendation No. 3 on page 151, which I understand to 
ask that the President, by Executive order, or the Congress, by legis- 
lative enactment, prohibit any lending institution, supervised in any 
manner by any Federal agency, from practicing what the Commission 
calls discrimination, in any mortgage loan to any individual, that is, 
practice racial discrimination. 

Now, if that recommendation is implemented in either of those 
manners, would it not undertake to let a Federal agency supervise the 
action of every National bank, every State bank, every Federal 
savings and loan association, every building and loan association, and 
Bey other lending institution which has the benefit of Federal insur- 
ance ? 

_Mr. Grisworp. Senator, as I understand that recommendation, it 
signifies to me that if an agency chooses to take the benefits of Federal 
regulation or Federal insurance, it should comply with the Constitu- 
tion of the United States. 

Senator Ervin. Well, is there anything in the Constitution of the 
United States which prohibits an individual from discriminating? 

Mr. Grisworp. There is something in the Constitution which pro- 
hibits the Federal Government from aiding in discrimination; yes, sir. 

Senator Ervin. What provision? 

Mr. Grisworp. The fifth amendment. 

Senator Ervin. So a bank is also covered by due process? 

Mr. Griswotp. A bank what 

Senator Ervry. A bank is covered by due process? 

Mr. Griswotp. Yes. Not banking—but Federal participation in 
banking is governed by the fifth amendment. 

Senator Ervin. Don’t you think that would be an extension of the 
power of the Federal Government ? 

Mr. Griswotp. No, sir. It would be some extension, but the Presi- 
dent has gone nearly that far. He did not take that recommendation 
but I hope that in the course of time, he will. 

Senator Ervry. Now, doesn’t this recommendation necessarily imply 
that if it is implemented, a Federal agency will have authority to 
reverse the actions of a lending institution or compel it to make a loan 
of its own funds? 

Mr. Griswoup. Or conceivably, withdrawn the insurance or other 
benefit which the agency gets from the Federal Government. Various 
sanctions might be apphed. 

Senator Ervin. What kind of a provision would you make in imple- 
menting that, to determine whether the lending institution was acting 
on sound banking principles, or was actuated by discrimination ? 

Mr. Griswotp. That would be a question of fact that would have to 
be determined by some appropriate agency. 

Senator Ervin. By whom? 

Mr. Griswotp. It might be determined by the Comptroller of the 
Currency or by the Housing and Home Finance Agency. 
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Senator Ervey. Would you allow any review of that decision to 
the courts? At 

Mr. Griswoip. Yes. I would have no objection to that. 

Senator Ervry. But in the first instance—— Sd 

Mr. Grisworp. You might even assign that responsibility to the 
Civil Rights Commission, Senator. That it seems to me would 
appropriate. It does not have the responsibility now but it might 
be given it. ; 

Senator Ervin. I would rather have it granted to the courts than 
to the Civil Rights Commission, if it is going to be granted at all. 

Mr. Griswop. I assume that any action by the Civil Rights Com- 
mission, if given responsibility, would be subject to review by the 
courts. I am a great believer in the courts, Senator. Iam a believer 
in complying with the court’s decision. j 

Reeter Sears, I am a great believer in the courts instead of all 
these other regulatory ies. At least, you are heard. You may 
have your throat cut after you are heard, but you can get your day in 
court. 

Well, you see absolutely no objection to the Federal Government's 
assuming authority to tell a lending institution to whom it can make 
loans of Its money 7 

Mr. Griswoun. If the Federal Government is providing benefits to 
those lending institutions, If a banker wants to operate as & State 
bank, and not be a party of the Federal Deposit Insurance System, 
and he is free to do so if he wishes to; then none of this would apply 
to him. 

Senator Ervin. Yes, but he pays his own money for this insurance 
protection. 

Mr. Griswoup. Yes. He gets a great benefit from the Federal 
Government. 

Senator Exvix. And the money that he has on deposit bel to 
depositors. So you think that it is perfectly all right for the Federal 
Government to assume the responsibility of directing people how they 
shall loan their own money, even though the decision, necessarily, 1s 
going to turn on the intent of the mind, rather than the external 
conduet. 

Mr. Griswonp. Oh, it may not. It may be perfectly clear in the 
external conduct. There may be an internal memorandum which is 
shown in evidence by which the board of directors directs the lending 
officer never to loan a Negro money for a house. If that could be 
shown in evidence, the proof of discrimination would be quite clear. 

Senator Ervix. Yes, but it is not likely that it would be that clear. 

Mr. Griswotn. There ag Ravlaers evidence. I cannot foresee the 
cases any more than I can the reaction to this report we were 
talking about a while ago. 

_ I quite agree, if the evidence is doubtful, if it is solely a matter of 
inference as to intent. On the other hand, upon a showing of a pat- 
tern that in a dozen, 15, 20 cases, they refused to make loans to 
N you may find that the state of mind becomes very clear. 

_ Senator Ervix. Well, if the recommendation of your Commission 
in this respect is implemented, and the Federal Government under- 
takes to assume the responsibility to control banks and lending in- 
stitutions in the loaning of their own money, then who would : 
mine how long the loan was to be made, what rate of interest was to 
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be charged, who would be the trustee, and what the conditions of 
foreclosure would be? 

_ Mr. Grisworp. Of course the bank would, Senator—there is no ques- 
tion about that—I would assume the sanction for violation of this 
would be simply withdrawal of Federal funds. 

_ Senator Ervin. Well, if the bank were left to do it, would not the 
fact they loaned money on a mortgage to a member of the Caucasian 
race for a period of time, then loaned it for a shorter period of time 
to members of a minority race, be evidence that they were discriminat- 
Ing against the minority race? 

Mr. Griswotp. Not necessarily, Senator. I would have to know 
the other facts about the man’s income; other property; the nature of 
the job he held; and all the factors that a banker normally takes into 
account in determining such matters. 

Senator Ervry. Well, the Federal agency would not only be con- 
fronted by the question of whether the loan was refused on the basis 
of race, but also whether the terms of different loans were different to 
the prejudice of a member of the minority race, would they not? 

Mr. Grisworp. If discrimination were clearly shown then it seems 
to me that an appropriate sanction should be applied. 

Senator Ervin. Do you think that it is practical to enter this area ? 

Mr. Grisworp. I think it might be very effective, Senator. I think 
it might be very potent. 

Senator Ervin. It would certainly be potent. There is no question 
that it would be potent for the Federal Government to undertake to 
tell people engaged in operating these lending institutions, through- 
out the United States, to whom they should make loans, and what the 
terms of the loans should be. 

Mr. Grisworp. All experience shows, Senator, that the key point 
in the housing problem is with the lending institutions, and the effort 
to get at the problem of discrimination and lending institutions is one 
well worthy of the careful consideration of the Congress, in my judg- 
ment. 

Senator Ervrn. And, extended all over the United States, would 
it not, in effect, put all of them under Federal supervision, as to the 
racial characteristics of the people to whom they made loans, and as to 
every determination and condition, those loans would be subject to 
the scrutiny of a Federal agency ? 

Mr. Griswoup. Senator, they are now; all of them are subject to 
examination by examiners of the Comptroller of the Currency or of 
the Federal Deposit Insurance Corporation, and many banks have had 
sanctions applied against them because they were not acting prudently 
with respect to the loans they made. 

Senator Ervin. Yes, Dean—prudent. That was the only question— 
the economic factor; whether they were sound loans. This is quite a 
different field. : 

Mr. Grisworp. This is adding an additional factor in compliance 
with the Constitution of the United States. 

Senator Erviy. Why, Dean, it would add a great lot more. It would 
empower the Federal Government not only to make a determination 
whether a loan is prudently made, but it would allow them to pass on 
all the terms and conditions of all the loans and all the applications 


for loans. 
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Mr. Griswoxp. I don’t think so, Senator, but the objective, it seems 
to me, is clear enough. = oA pie 

Senator Erviy. Would not the prohibition of discrimination apply 
to the term of the loan, as well as to the granting of the loan! 

Mr. Griswoip. Yes, Senator, and if discrimination were found, a 
sanction would be appropriate. 

Mr. Bernuarp. Senator, may I add one thing here‘ 

The Mo Bankers Association of America has taken a very 
clear position in support of this regulation and the extension of the 
scope of the Executive order, to cover conventional financing. 

hey wrote a letter to the President, in which they said as follows: 

The association has always taken the position that the success of a coercive 
action of this type by the Government will be in direct relationship to the 
breadth of its application. If all forms of mortgage lending cannot be reached, 
then the result will be the withdrawal from those forms that are reached. The 
present order cannot be considered a first step since, in this situation, the move 
cannot effectively be made in stages. 

Consequently, in the interest of the purpose that the order is designed to serve, 
I urge you, without delay, to broaden the scope of the order to cover all mortgage 
lending by federally chartered and insured institutions or to seek other means 
for reaching the objective to which all Americans should be devoted. 

This is the president of the Mortgage Bankers Association. ‘ 

Senator Ervin. Well, there are foolish people in all professions 
and occupations. ; 

Mr. Bernuarp. I might say, that was the resolution of the entire 


board. 
Senator Ervry. = Bernhard, I am intrigued by this. Did you 
draw u 

Mr. Bernuarp. Which one? 

Mr. Bernnarp. I participated in it. I did not draw it up. 

Senator Ervix. You have done a good deal of work on it, haven't 


yout 

Mr. Berniiarp, I don’t think any more than some of the other Com- 

— ers = ya ; 
ator Ervin. Anyway, I was intrigued by one statement. here. 

Mr. Griswoip. Senator, would it be convenient if I leave? 

Senator Erxvrx. Yes, indeed. I am sorry it took this long. 

Mr. Griswon. That is quite all right. “I don’t want ry if you 
wish me to Lm A wall. : 

Senator Ervin. , I think I can the answers to the rest 
~—2 ions from Mr. Bernhard. _ - 

. Getswoto. Thank you very much, Senator. 

Senator Ervin. The committee appreciates your coming here. Good 
luek on all your efforts, except where your views do not coincide with 
my sound views. pee 

r. Griswot. you. 

Senator Ervin. Has the Civil Rights Commission ever taken any 
testimony concerning anything in issippi ? 
in a y to the extent of receiving affidavits from in- 

ividu 

Senator Ervin. Well, has not our experience j 
—e are not always - be accepted at face a — 

. Bernnarp. I don’t think the adequate, 
particular fact, no. i ig anes 
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Senator Ervin. Well, I have often found in my experience in the 
practice of law, that complaints frequently don’t coincide with the 
facts shown in the evidence. 

Mr. Bernuarp. I would go beyond complaints. There have also 
been affidavits in support of certain claims, which of course, subject 
the individual to perjury. 

Senator Ervin. In other words, all you have are ex parte affidavits. 

Mr. Brrnuarp. That is true. 

Senator Ervin. From the State of Mississippi. 

. Mr. Bernrarp. That is true. If you are talking about the total 
investigative responsibility the Commission has carried out in the 
State of Mississippi, I think it is approprate to say that over the past 
year and a half, actually, since January 1 of 1962, we have had 18 
lawyers from the staff in the State of Mississippi, and have put in 
over 265 man-days. 

_ Senator Ervry. But isn’t it true that they have just conducted their 
investigation orally ? 

Mr. Brrnuarp. They conducted them both orally, and received 
statements—formal statements. 

They employed the usual investigative techniques of seeing those 
who complained and seeking to talk with those against whom com- 
plaints have been made. 

Senator Ervin. I notice this statement on page 1: 

Another member of the Mississippi State Advisory Committee and his wife 
were jailed on trumped-up charges after their home had been defiled. 

Now, what was the basis for that statement ? 

Mr. Brrnuarp. The basis for that statement is that we investigated 
that very thoroughly. We talked to the prosecuting agencies in that 
county. There were questions raised by the prosecuting oflicials them- 
selves, as to the validity of some of these charges. Ultimately, we 
talked to the Department of Justice about it. Finally, these charges 
were dismissed, with prejudice, by the prosecuting agency. 

Senator Ervry. Were you in full possession of all of the facts pos- 
sessed by the prosecuting agency ? 

Mr. Bernuarp. I think we had not only the same facts, I think we 
even had more. I think we made a very broad effort to tall with all 
the police enforcement agencies in that community, as well as to all 
those reputed or alleged to have been witnesses to this incident, in- 
cluding those, I might say, who made the initial complaints against 
them. 

Senator Ervry. So you are satisfied in your own mind, that the 
prosecution had no competent facts that were withheld from you? 

Mr. Bernuarp. I can never be satisfied on that, but I think we can 
rely on the record. 

enator Ervin. I think that was a rather drastic statement that 
you made: “A trumped-up charge.” AS , . 

Mr. Bernuarp. I might say that the prosecution itself in this case 
indicated extremely serious doubt as to the substantial nature of the 
charges that were made and raised questions as to the validity of the 
charges, and the fact that they were all dismissed, I think, is some 
indication that they did not have much validity. hile 

Senator Ervin. Did you take a copy of this April recommendation 
to the President ? 

Mr. Bernyarp. Yes, we did. 

20-982—63——_11 
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Senator Ervrx. Did you discuss it with him ‘ 

Mr. Bernuarp. Yes. ; ; 

Senator Erviy. And you told him what you conceived it meant, 
did you not? : ; . 

Mr. Bernwarv. Well, yes. I think we did not tell him what it 
meant. It was discussed. + 

Senator Ervin. It was discussed. He had an + (tener to read 
it and also, had your own interpretation of it, di not ¢ 

Mr. Bernuarp. Pardon me! : 

Senator Ervry. He had an opportunity to read it and also hear your 
interpretation of it? 

Mr. Bernwarp. I never discussed that particular matter here, on 
that final—I presume are talking about recommendation No. 3. I did 
not 

Senator Ervry. I am talking about the whole paper. _ 

Mr. Bernnarp. Are yout I think the President did know what 
the Commission had in mind. ; ; 

I might add, Senator, the Chairman of our Commission received a 
letter from the President after it had been received, and, among other 
things, he did indicate, and I quote: “In any event, I can assure you 
that the proposal will be promptly and carefully reviewed within the 
executive branch.” 

Senator Ervin. Well, I think the President understood; I think he 
the same meaning as the Washington Post and the New York 
es, the other press, and myself, because the Lawrence Daily Jour- 

nal, Lawrence, Kans., a Republican paper, had an editorial in the 

April 23, issue, saying: 

President Kennedy, who sometimes has seemed intensely eager to assume new 
powers, recently surprised some of his critics, He flatly rejected a proposal 
that he consider withholding Federal funds from Mississippi to force that State 
to protect the rights of its Negro citizens. He said: 

“I don’t have the power to cut off the aid in a general way as was proposed 
by the Civil Rights Commission and I would think it would probably be unwise 
to give the President of the United States that kind of power * * *.” 

Kennedy added that to use such power in one State might lead to using it in 
other States for other reasons. 

Mr. Bernuarv. Mr. Chairman, I know that, I heard that interpre- 
tation. I might also say that the President said, at the press con- 
ference, and I quote, “I don’t think we should extend Federal pro- 
oes in a way which encourages or permits discrimination,” and 

think the President took the point of view and has taken the point 
of view, that no Federal funds should be expended if all the citizens, 
and all individuals, do not have equal access to those programs. 

Senator Ervin. I would like to place the editorial that apeared in 
the Lawrence Daily Journal, Lawrence, Kans., in the record at this 


int. 
(The excerpt from the Lawrence Daily Journal is as follows:) 


(From the Lawrence Dafly Journal-World, Lawrence, Kane., Apr. 22, 1963] 
In PERSPECTIVE 
President Kennedy, who sometimes has seemed intensely eager to agsume 
powers, recently surprised some of his critics. He flatly rejected a proponal that 


he consider wi Federal funds from Mississippi force State 
protect the rights of its Negro citizens. He said: > “= 


§ 
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| don’t have the power to cut off the aid in a general Way as was proposed by 
the Civil Rights Commission and I would think it would probably be unwise to 
give the President of the United States that kind of power * * *,” 

Kennedy added that to use such power in one State might lead to using it in 
other States for other reasons. 

The President emphasized that he shares the Commission’s “stated goal of as- 
suring for all citizens of the United States the full enjoyment of the rights guar- 
anteed by the Constitution.” He praised the Justice Department for an “out- 
standing” record in prosecuting violations of Federal law and he said it will soon 
issue a memorandum detailing its activities in Mississippi. 

But he said the Commission’s fund cutoff proposal “raises difficult and far- 
reaching considerations’ due to the limited discretion the Government has in 
implementing Federal programs in the States. 

The President also stressed that any such withholding of Federal funds prob- 
ably would “serve to further disadvantage those that I know the Commission 
would want to aid. For example, hundreds of thousands of Negroes in Missis- 
Sippi receive social security, veterans’, welfare, school lunch, and other benefits, 
from Federal programs.” 

Any elimination or cuts in such programs “obviously would fall alike on all 
within the State and, in some programs, perha ps even more heavily upon 
Negroes,” he added. 

In working toward its goals, an agency like the Civil Rights Commission must 
show a sense of responsibility as well as a grave concern for social justice. Its 
request about Federal funds being withheld from Mississippi showed poor fore- 
thought and considerable irresponsibility. 

It is to the President’s credit that he did not seize upon this suggestion as an 
excuse to try to extend Presidential powers, but instead put the issue in far 
sounder perspective. 


Senator Ervin. I should also like to have placed in the record an 
editorial from the Chicago Tribune. Sunday, April 21, 1963, in which 
it says, among other things: 


President Kennedy has said quite properly that he cannot accept the unani- 
mous suggestion of the Civil Rights Commission that he consider withholding 
Federal payments to the State of Mississippi. 


(The excerpt from the Chicago Tribune, Apr. 21, 1963, is as fol- 


lows:) 
[From the Chicago Tribune, Apr. 21, 1963] 


Butt-In CONFLICT 


President Kennedy has said quite properly that he cannot accept the unani- 
mous suggestion of his Civil Rights Commission that he consider withholding 
Federal payments to the State of Mississippi. 

According to the Commission, the State of Mississippi has “placed itself in 
direct defiance of the Constitution and Federal court orders.” The difficulties 
put in the way of Negro citizens trying to establish themselves as registered 
voters provided the occasion for the Commission’s unprecedented action. Though 
there is prejudice in every State, only a few Southern States make race a basis 
for denying access to polling booth or public service. 

Conspicuous in the background is the fact that Mississippi receives from the 
¥ederal Government more than twice the amount it pays in Federal taxes—$650 
million received in fiscal 1962, compared to $270 million paid. As the Commission 
sees it, “Lawless conduct and defiance of the Constitution by certain elements in 
one State are being subsidized by the other States.” 

Mr. Kennedy recognizes in this instance that the power of the Central Govern- 
ment to withhold Federal money from one State or another at its own pleasure 
would represent a formidable threat to self-government and the constitutional 
sovereignty of the respective States. Yet there is little confidence in his hope 
that the people of Mississippi will suddenly recognize the advantages of belong- 
ing to the Federal Union and will willingly abandon the course which has been 
declared unconstitutional. ' 

This conflict of values is inevitably built into ‘Federal aid’’ whatever its pur- 
pose or direction. Whether money from Washington is spent in behalf of other 
nations as “foreign aid,’ or in behalf of the States from which it came, appro 
priating money from the National Treasury for the support of other agencies 
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raises Unis explosive question: What happens when aider and aided disagree on 
fundamental political issues? i 

It is dubious stewardship for the Government of the United States to finance 
regimes in headlong conflict with the stated purposes and values of the Nation. 
Yet if States and cities [or nations] are financially dependent on the pleasure or 
displeasure of men in Washington, they are not really self-governing. Both 
those propositions are true. 

There is one way out of the difficulty. It is for the Federal Government to 
limit its appropriations to such functions as it can itself administer. : 

If Congress should decide to act on that principle, Government spending would 
decline and the threat of total centralized power would recede. 

But if Congress continues to increase the number of its dependents, there will 
be mounting discontent on the part of recipients, and taxpayers’ money will sup- 
port some regimes more interested in mulcting the Federal Government than in 
carrying out its policies. These considerations apply equally to Yugoslavia and 
Mississippi. 


Senator Ervin. I would also like to place an editorial from the 
New York Times, in the record, which says that: 


The Civil Rights Commission's recommendation that President Kennedy con- 
sider withholding Federal funds from Mississippi in punishment for its mis- 
treatment of Negroes amounts to a proposal to read that State out of the Union. 
We can think of no suggestion less calculated to promote civilized race relations 
or to cool the inflamed passions that erupted in the Civil War. 

> . > . > > > 

The cutting off of Federal funds as a coercive device is not ouly wrong in 
principle but it would bear most onerously on the State's poorest citizens, in- 
cluding the very Negroes it is designed to protect. 

. > * . * 7 . 

Even if this were not so, the use of pocketbook pressure instead of legal proc- 
ess, to compel Mississippi to respect the Constitution offends the concept of 
sound Federal-State relationships built on law, 


(The excerpt from the New York Times is as follows:) 
{From the New York Times, Apr. 19, 1963] 


Wrone Way ro Rack Harmony 


The Civil Rights Commission's recommendation that President Kennedy 
consider withholding Federal funds from Mississippi in punishment for its mis- 
treatment of Negroes amounts to a proposal to read that State out of the Union. 
We can think of no suggestion less calculated to promote civilized race relations 
or to cool the inflamed passions that erupted in the Civil War. 

We share the Commission's conviction that Mississippi officials are 
in studied defiance of constitutional a of equal rights for Negroes. 

ustice 


and every other State, But the road to making consti ra - 
tive lies through the courts and through civil rights legislation pera Pee 
The cutting off of Federal funds, as a coercive device, is not only in 


principle but it would bear most onerously on the State’s poorest citizens, { ud- 
ing the very Negroes it is designed to protect. Poverty, illiteracy, and lack of 
economic opportunity are part of the explanation for the Mississippi white citi- 
repression of Negro neighbors. President would 

merely extend these spawning grounds of bigotry by adding to the State's fiscal 
Even if this were not so, the use of pocketbook pressure, instead of legal proc. 
to compel Mississippi to respect the Constitu cept of soun 
Federal State relationships built on law. vies nesalaae oa: is My 
Senator Ervin. I would also like to put in the record an editorial 
“Wrong Way With Mississippi,” which appeared in the Los Angeles 


tribute all voted for the States Were wees 
coumitendad vebavier:** * AK 5 rewards for good 
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If the President of the United States were suffered to follow the wide open 
way that the Civil Rights Commission shows to him, our kind of balanced mn 
stitutional government could lose its meaning. At worst, his decisions might not 
be based necessarily on constitutional principles; they could be based on pure 
raw, political considerations. 


(The excerpt from the Los Angeles Times is as follows:) 
{From the Los Angeles Times, Apr. 21, 1963] 


Wrone Way WITH MISSISSIPPI 


my Oe el anger of the U.S. Commission on Civil Rights over racial 
a ae on in Mississippi has tempted it to endorse the dangerous principle 
e end justifies whatever means may be necessary to achieve it. 

In a special report, the Commission called on President Kennedy for a massive 
effort to force Mississippi to protect the rights of its Negro citizens. Since Mis- 
sissippi has failed to comply ‘with the Constitution and laws of the United 
States,” the report noted, “there is an overriding constitutional obligation to 
make certain that Federal funds are expended in a manner which benefits all 
citizens without distinction.” : 

The report does not come right out and say it but the hint is broad: the Presi- 
dent is advised to “explore the legal authority he possesses as Chief Executive” 
to punish a disobedient State by withholding from it money that has been appro- 
priated by Congress for various aids and subsidies to all the States. 

The mischief that would come if a President tried to control the flow of this 
money to punish a particular State, or States, is suggested by the fact that Con- 
gress in the last 3 years has rejected a number of proposals which would have 
subjected appropriations to such control. 

On the other hand, Congress has not been blind to the possibility of discrimina- 
tion. Its intent in clear cases cannot be mistaken, The laws regulating Gov- 
ernment contracts have nondiscrimination clauses. So have the laws governing 
housing which is financed with Federal funds or has Federal mortgage guar- 
antees. 

It is the constitutional duty of the President to enforce such laws. But this 
is not the same as inviting the President to usurp the power to distribute all 
appropriations voted for the States as if they were rewards for good constitu- 
tional behavior. 

A President trying for such power would surely come into a major collision 
with Congress. 

If the President of the United States were suffered to follow the wide open 
way that the Civil Rights Commission shows to him, our kind of balanced con- 
stitutional government could lose its meaning. At worst his decisions might not 
be based necessarily on constitutional principles; they could be based on pure, 
raw, political considerations. 

In the case of Mississippi, moreover, the withholding of general Federal funds 
would injure those whom it theoretically aimed to assist—the underprivileged 
Negroes themselves. 

The mighty Federal Government has constitutional and statutory means of 
dealing with recalcitrant Mississipppi, as it demonstrated in the Meredith case, 
which was settled with general approval. Vigorous enforcement is possible and 
Congress can pass additional statutes when they prove necessary. 

The power of the President of the United States is already awesome, almost 
omnipresent. The assortment of pressures he can bring to bear on a dissenter 
from his will or policy was demonstrated last year in the steel crisis. This power 
ought not to be unlimited. Yet the Civil Rights Commission would have him 
push the limits out further than they have ever been in peacetime. A constitu- 
tional wrong is not corrected with another. 


Senator Ervin. I would also like to put in the record on this ques- 
tion of interpretation, an editorial from the Richmond News-Leader 
dated April 19, 1963. 
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(The excerpt from the Richmond News-Leader is as follows:) 
[From the Richmond News-Leader, Apr. 19, 1963], 


THe ExYrorTIoNneRsS 


The U.S. Civil Rights Commission finally performed a genuinely useful service 
on Wednesday: It provided the most brilliantly revealing insight we yet have 
seen into the murky depths of the ultraliberal mind at work. ; 

The Commission recommended, in effect, that the President of the United 
States, by his own decree, withhold Federal contracts and grants-in-aid from 
the State of Mississippi until the State ends what the Commission regards as 
“subversion of the Constitution.” We say the Commission “in effect” made this 
arrogant recommendation, because the Commission lacked even the courage 
of its contemptible convictions. In mealymouthed sentences, the Commission 
urged Mr. Kennedy to “explore his legal authority” for such decrees, and asked 
Congress to “consider seriously” the idea of appropriate legislation. 

In the eyes of the Civil Rights Commission, the question is whether “Federal 
funds contributed by citizens of all States” should be made available “to any 
State which continues to refuse to abide by the Constitution and laws of the 
United States.” That two such respected law deans as Robert G. Storey of 
Southern Methodist and Spottswood W. Robinson 3d, of Howard, could have 
signed such a recommendation only makes the proposal all the more incredible. 

Who is to Judge, pray, when an entire State is “subverting” the Constitution or 
“refusing to abide by the laws of the United States”? Does the Commission on 
Civil Rights propose to serve as prosecutor, judge, and jury, and convict an 
entire State on its own naked say-so? The proposal draws applause from those 
liberals, mind you, who profess to support due process of law. What due 
process of law would they accord Mississippi? 

Talk of subverting the Constitution. The Commission's proposal would not 
merely subvert the Constitution, but obliterate it altogether. The Commission 
is Inviting the President to powers nowhere granted him by law; the 

on would simply repeal section of the Constitution which says that 
the citizens of each State shall be entitled to all privileges and immunities of 
citizens in the several States. Does the Constitution say that no bill of attainder 
shall be passed? The Commission would have Mr. Kennedy simply proclaim a 
bill of attainder against the whole State of Mississippi. 

Our dictionary defines “extortion” as the act of obtaining a desired end “by 
force or undue or illegal power or Ingenuity.” That is precisely what the Civil 
Rights Commission has in mind here. It would obtain voting rights for certain 


ent children, aid to veterans, highway construction, vocational education, small 
business loans, river and harbor improvement, and the lke. “The Commission 
does not want the people of Mississippi, either Negro or white, to lose benefits 
available to citizens of other States,” says the Commission, and {t rolls its eyes 
to heaven; the sanctimonious statement follows that the Commission has con- 
eluded that only by threatening such a withholding can Mississippi be persuaded 
to "a ways. 

ow, hewspaper repeatedly has condemned the indefensible shenanigans 
by which officials of a few Deep South counties have dented voting rights to 


amendent. is defines the “right to vote” as that: a t 
Fight must be pet Just matter of right. The 
nt this is a cry from saying that every Negro who presents himself 

registrar's office is, by reason of his race, specially qualified to register and an. 

Tn one great test case of this alleged “subversion,” the Fifth U.S. Cireuit Court 

Plight to vote had boca aebitroeg ict & case in which a Negro contended hin 
v a Negro 

othe en en been oe him. was wholly illiterate, 
o Ww is on the books now, by which these intransigent officials 

may be punished for their chicanery. The idea of denyi an the p of 

Mississippi, white and Negro alike, fair and rightful share Federal 
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appropriations for which they have been equally taxed is a t i 
Ryaed rhe edule y eq y is a monstrous perversion 
The Civil Rights Commission has had little enough reason for existence. This 


outrageous recommendation provides abundant reason for wiping it out 
completely. 


Senator Ervin. I would like to put in the record a copy of James 
qi s column in the Atlanta Constitution on Saturday, April 20, 


(The excerpt from the Atlanta Constitution is as follows:) 


{From the Atlanta Constitution, Apr. 20, 1963] 


; When the U.S. Commission on Civil Rights proposes that Mississippi be treated 
like a foreign power, it is fairly obvious that something is seriously wrong. The 
Commission suggests that the President should do everything in his power “‘to 
withhold Federal funds * * * until Mississippi demonstrates its compliance 
with the Constitution and laws of the United States.” 

This is a popular procedure in handling uncooperative foreign nations under 
the Foreign Aid Act. If they refuse to do what Washington wants, there is 
always a ery here to cut or eliminate their funds, but until now there has been 
little support for treating States of the Union like rebellious children. 

There are at least two reasons for taking a skeptical view of this proposal: 
first, that it is wrong in principle, and second, that it wouldn’t work. 

Mississippi is in trouble today partly because it is so isolated in mind and spirit 
from the rest of the Nation, and partly because it is so poor. The effect of the 
Commission’s proposals, if accepted by Congress, would probably not be to bring 
the State to heel, but merely to increase both its poverty and its solution. 

Re age ae annual per capita income in 1961 was $1,233—lowest in the 

ation. 

It is divided between white and black, between the dry and radical hills and 
the wet and conservative delta. In 1960, the State had 915,700 Negroes, 43 per- 
cent of its population. This is the highest percentage of Negroes of any State 
in the Union. 

Half of the population over 25 haye had fewer than 9 years in school, and in 
1956, Mississippi abolished its 138-year-old compulsory education law as a device 
to avoid racial integration. 

The average annual salary for full-time faculty professors at the University 
of Mississippi is $6,683. At the University of Alabama it is $7,984 and at the 
University of California, it is $11,130. 

It is true, as the Commission says, that Mississippi gets more from the Federal 
Government than it pays in taxes. Per capita income tax collections in 1960, for 
example, was only $129.95 in Mississippi. The latest figures for fiscal year 1962 
indicate that the Federal Government received from all sources in Mississippi 
only $270 million, while the payments of the Federal Government to Mississip- 
pians, as calculated by the Commission, exceeded $650 million. 

Ironically, Washington has a policy for most of the underdeveloped areas 
of the world except her own. The way to bring along the “underdeyeloped 
nations,” this Government believes, is to provide them with “development grants” 
and “technical assistance,” and “investment guarantees,” and a cataract of 
teachers, technicians, and industrialists. 

It could be in the end that we need an “Alliance for Progress” in Mississippi, 
a people-to-people program, more student exchanges, more technicians bringing 
the new scientific revolution to the State, more interdependence, more “partner- 
ship,” and more “technical assistance.” 


Senator Ervin. Did you read the article, “Cruel and Unusual Pun- 
ishments,” by David Lawrence in the U.S. News & World Report of 
April 29, 1963? 

r. BernuHARD. Yes, I did, sir. 

Senator Ervry. He places substantially the same construction on 
this as these others, and he also adds this comment, which I think is 
worthy of consideration : Abe xs 

“Maybe it is time for the members of the Civil Rights Commission 
to reread the Constitution.” hace 

The editorial will appear at this point in the record. 
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(The editorial from the U.S. News & World Report is as follows:) 


[From the U.S. News & World Report, Apr. 29, 1963] 
CrveL anp UNUSUAL PUNISHMENTS 
(By David Lawrence) 


The Constitution of the United States says that no “cruel and unusual punish- 
ments” shall be inflicted by law upon the citizens of our country. 

The Constitution also says that no person shall “be deprived of life, liberty, or 

ro! , Without due process of law.” 
‘ Yet ix the past few days a Federal agency, the U.S. Commission on Civil 
Rights, has issued a report recommending that the citizens of a sovereign State 
be punished en masse by the Federal Government. 

The Commission sets itself up as a judge of the standards of efficiency of a 
State government and demands that all the people of a State be punished as a 
means of securing obedience to “civil rights” decrees. 

The Commission makes the forma! request that: 

“The Congress and the President consider seriously whether legislation is 
res and desirable to assure that Federal funds contributed by citizens 

all States not be made available to any State which continues to refuse to 
abide by the Constitution and laws of the United States; and, further, that the 

explore the legal authority he possesses as Chief Executive to with- 
hold Federal funds from the State of Mississippi, until the State of Mississippi 
demonstrates its compliance with the Constitution and laws of the United 
States.” 

Are we really being told that court decrees are not sufficient or require too 
much time, and that the Federal Government must, therefore, impose “cruel and 
unusual punishments” on all the people of a State? 

Impatience is understandable. Even the mobs that in the past lynched N 
in the South or horsethieves in the West made the same argument—that the 
legal process was subject to delays and, since the prisoner was guilty anyhow, he 
should be immediately strung up. 

Why, however, is this new species of “lynch law” recommended as applicable 
to the people of a State—innocent and guilty alike? Where in the Constitution 
is there the slightest basis for assuming that the citizens of one State—whose 
State government happens to be recalcitrant, though legally elected—must be 
deprived of the benefits to which citizens of all States are normally entitled? 
What becomes of the constitutional provision which says that “the citizens of 
each State shall be entitled to all privileges and immunities of citizens in the 
several States”? 

The Civil Rights Commission declares that d fiscal year 1962 the pay- 
ments of the Federal Government to the State of M ppi, its counties, mn- 
nicipalities and Individuals exceeded $650 million. This includes military prime 
contracts, direct civilian and mili payrolls, as well as small business loans, 
public works projects and Federal A on ‘y grants. 

The Commission's report parallels the f comment made by Attorney 
San Robert Kennedy in an interview in the London Sunday Times on October 

“The Federal Government is spending about $650 million in Mississippi, even 
though the State pays only $350 million in Federal taxes. There are possibilities 
of withholding some Federal money from Mississippi, but it’s a lever that must 
be handled with great delicacy.” 


persons elected to the State government who have aroused the opposition of the 
members of a Federal agency’? This is a form of official blackmail and coercion. 
Are we to return to the dark days of 1866 when a majority in Congress denied 
seats to Senators and Representatives from various States and imposed military 
Tee Sra eens ccortien of the Sth emeninnanes 
Rights Commission brazenly charges that in Mississippi “the lawless 
conduct and defiance of the Constitution by certain elements in 
being subsidized by the other States.” ann eae ae 
What an emotional accusation. And this comes una from a Commis- 


nimously 
sion composed of men who are not only trained in the law regarded 
in the academic world of today. fo a 
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The New York Times says that the Commission’s recommendation amounts to 
/a proposal to read Mississippi out of the Union. It adds: 

“We can think of no suggestion less calculated to promote civilized race rela- 
tions or to cool the inflamed passions that erupted in the Civil War.” 

The Washington Post says the recommendation “seems a drastic and, we think, 
dangerous remedy,” and declares that cutting off Federal financial support of a 
State “is much more likely to foster resistance than compliance.” The same 
editorial points out that a judicial question is involved and that “the normal 
manner of determining it is to let the Department of Justice seek rulings, as it 
is now doing, in Federal courts.” 

Maybe it is time for the members of the Civil Rights Commission to reread 
the Constitution. 

Senator Ervin. I did not realize we were this late. I don’t believe 

I will be able to finish questioning you today. 

Mr. Bernuarp. [ am at your pleasure, or displeasure. 

Senator Ervin. I want to ask you a great many questions about 

the validity of David Lawrence’s suggestion : 

“Maybe it is time for the members of the Civil Rights Commission 

to reread the Constitution.” 

We have two witnesses today from Washington. I will ask Mr. 
Creech to consult with you first, so we can arrange some mutually 
convenient day. I want to hear these other witnesses from out of 
town who cannot come back without inconvenience. All Washington 
witnesses will be rescheduled for a later hearing. 

Mr. Brernuarp. I appreciate this opportunity. I am excused, I 

presume, for the day. I will talk to Mr. Creech about it. 

Senator Ervin. Thank you for coming and giving your statement 

and your views on the matter. 

Mr. Bernwarp. Thank you, Mr. Chairman. 

Senator Ervrn. We will reconvene at 3 o’clock. 

(Whereupon, at 12:25 p.m., the hearing was recessed until 3 p.m., 

on the same day.) 


AFTERNOON SESSION 


Mr. Creecu. Mr. Chairman, the first witness this afternoon will 
be Father Trafford Maher, a member of the Missouri State Advisory 
Committee. 


STATEMENT OF FATHER TRAFFORD P. MAHER, S.J., ST. LOUIS 
UNIVERSITY, ST. LOUIS, MO. 


Father Maumr. Mr. Chairman, if you will bear with me, it might 
help if I make a preliminary remark to give you the background out 
of which I speak. 

For the last 12 years, moving in the field of human relations and 
groups relations in many parts of the United States dealing with busi- 
ness, industry, hospitals, labor management, teaching 6 weeks out of 
every year in a culture other than the United States, I think I have 
come to have some insight into our No. 1 domestic problem. 

It is out of this background that my statement follows. 

We meet in a troubled moment in history. Twenty million Negroes, 
U.S. citizens, and other minorities are clamoring for their rights. 

Knowledge, insight, and general understanding skills are unfold- 
ing phenomena for each generation of men. As we experience this 
unfolding process today, there is a new kind of awareness of the depth 
of meaning in ancient truths about the unity of the human race. 
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Under the pressure of this new consciousness, the majority groups 
are smarting from painful guilt feelings resulting from past mis- 
understandings and concrete wrongdoings of long duration. 

Simultaneously, there appears to have been generated a kind of 
panic which gives rise to fear and anxiety about the past and for 
the future. 

In this mood, halfhearted decisions are falteringly made. — Half- 
measures are taken in the = rights areas which in their own 
way on] tuate the evils of the past. ; 

= hy lik puts it this way: “Nothing is more obvious than 
that history is decisively in the making today, yet the quality of 
decision is largely absent. i 

There is an omnious drift; people appear overwhelmed. It is as 
though the complexity and munkipleity of present issues are too much 
for the mind of man. ‘ 

But if one thing is certain, it is where people refuse to decide, events 
will decide for them. And if personal decision is both difficult and 
risky, it is not at all certain that to allow events to decide impersonally 
although relatively easy, is not itself a decision involving the greatest 


In areas of the North and South, the majority group flounders in 
indecision and confusion. , 

Meantime, racial minority groups are responding to their newly 
gained insights into the same truths. Aware of the inconsistent and 
indefensible history of the majority group, ely impatient and 
irritated by society's slowness to share unconditionally what is prop- 
erly an integral part of every American's inheritance, the racial 
minorities are moving forward with new strengths, new enthusiasm, 
and deep human aspirations. 

The racial majority confronts the newly motivated racial minorities 
and the encounter to this moment has been only minimally productive. 

Every possible societal device must be used to solve this troubled 
moment, to foster decisions of quality, and to make the total American 
democratic design credible at home and abroad. 

Such a device at the Federal level of Government is the U.S. Com- 
mission on Civil Rights. It is imperative for this Commission to be 
granted by the Con an extended life and broadened powers in 
order that it may aid the United States in clearing up her most severe 
domestic problem. 

Up to date, the Commission has done significant work but it has 
become increasingly clear that it cannot meet the severity and magni- 
tude of the civil rights problems of our country unless its powers are 
amplified in ance with the specifications in Senate bill 1117, 

Vhile law alone cannot ¢ the attitudes of men, nothing so 
rapidly crystallizes their conscience and changes their behavior 
patterns. 

If adequate Government provisions are not forthcoming and if 
these provisions are not sufficiently meaningful to be effective, then 
violent, bloody conflict on a massive scale may well be the result. 

For many deprived citizens, patience has run out. Injustice, in- 
humanity, and gross violation of basic American rights have stimu- 
lated a mood in many discriminated against citizens that will find its 
outlet in action—aggressive, hostile action, 
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_ Government must not be in the position that it allowed this to 
npgees through neglect and indecision. 
enate bill 1117’s proposal to extend the Commission for 4 more 

ears and to give it some additional duties is a sound move. 
_The provision for the Commission’s “clearinghouse for informa- 
tion” function and the process of providing advice and technical assist- 
nee to Government agencies, communities, industries, and individuals 
re most necessary. 

The existence and functioning of a commission such as the US. 
Commission on Civil Rights shows our own citizens at home and sub- 

ects of other countries that we do actually mean what is said in the 
‘foundation documents of our country. 
The process of bringing to light facts helps to reduce tensions and 
‘fosters a calm and reasonable climate in which effective and just solu- 
tions can be had in the civil rights area. 

That this is important needs no explanation. In no other area does 
imisinformation and misunderstanding so quickly breed fear and 
‘hatred. A public agency with continuing responsibility for bringing 
‘to light the facts is an absolute necessity. 

I respectfully urge this subcommittee to use every appropriate 
means to foster Senate bill 1117. 

Mr. Creecu. Father Maher, at the time the Attorney General ap- 
peared and asked for funds for the Civil Rights Division in 1959, he 
stated that in addition to the enforcement of the civil rights statutes, 
that the Civil Rights Division “will take on a program of liaison and 
of consultation with law enforcement agencies and other officials of the 
States in order to promote understanding of the problems and place 
the Federal and State responsibilities in their prospective.” 

Mr. White said, “We have in mind greater collection of factual 
information. We think without such activity, we cannot do the job.” 

Again, in 1962, testifying for the appropriations for the fiscal year 
1963, the Attorney General stated that in the field of civil rights the 
department’s basic policy is to seek effective guarantees and action 
from local officials and civic leaders voluntarily when investigation 
has disclosed violations of civic rights. 

The Attorney General, when asking for appropriations for the De- 
partment. of Justice Division in 1957 and at the same time the Civil 


Rights Commission, has indicated the Civil Rights Division is em- 


powered to undertake, and is, in fact, already undertaking most of the 
functions which S. 1117 indicates are to be assumed by the Commission. 

Is it your view that. there is a duplication of effort ? 

Father Marner. Mr. Chairman, I should like to submit first of all 
that an apparent parallel is not a real parallel. That which appears to 
be similar to the Justice Department is not necessarily that which ac- 
tually happens in the Commission. 

I submit for the record that whereas all facets of Government pre- 
cisely as Government do have certain similar formalities about them, 
there is a very real distinction between that which pertains to the De- 
partment of Justice and that which is done by this Commission. 

I would submit first of all that this commission is, by its nature and 
by its foundation bipartisan ; that it has no “I owe any constituency” ; 
that it is a research and factfinding body, not currying the favor or 
the nod of anyone and in so doing, it can bring to its job freedom and 
objectivity which cannot always be had in, shall we say, processes and 
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activities that are more basically and radically rooted in the political 
side of our American life. oe - 

Mr. Creecu. The members of the Civil Rights Commission, of 
course, are appointed. By the same token, the Attorney General can 
appoint committees to assist him. ' aX 

at is your view with regard to the Attorney General's appointing 
committees to assist him ? wa 

Do you feel they might lack objectivity ! 

Father Maser. Oh, indeed, sir, I would never imply that. I am 
sure the appointments would be most prudently made and the persons 
appointed would be allowed a great deal of freedom. 

> sci these appointees would necessarily be rooted in the De- 
partment of Justice. , —_ 

The Commission as I understand it and as I have always viewed it 1s 
a body apart studying the truths, somehow in the general area of the 
executive branch of Goveransent but not in any immediate sense con- 
nected with the executive branch. 

It is factfinding. It is educational. It can use the powers of per- 
suasion and it will have further powers if this bill is passed, but I would 
not imply that appointees in the Department of Justice were not free 
and prudent. 

I would still say that the framework in which the Commission works 
isa freer framework. ‘That would be my view. 

Mr. Crevcen. Iam referring to those committees of private citizens 
which are oe by the Attorney General from time to time, 

Father Mauer. Yes. 

Mr. Creecn. And not normally employees of the Department. 

Father Mauer. I still view this Commission as a freer research kind 
of framework in which to operate. 

Mr. Creecu. Now in those areas in which there is duplication of 
work, ~— you favor either the Division or Commission being dis- 

wi 
_ Father Maner. No, I think there are many different kinds of wa 
in a country as complicated as ours; many different kinds of ways in 
which facts have to be ferreted out. | 

I think we cannot rely on any one way. I do not see this as the 
great disease known as government duplication nor this business of 
- organization getting into existence and then perpetuating itself 

orever. 

_T would still have to say that as with a patient, we must give him a 
diagnosis and similarly with respect to the approach to dndi out 
about the ills of our society, we have to have many different kinds of 
diagnostic tools and some of these tools may be the same, and some 
ways o— — 

. Crercn. it disturb you the Commission operates under 
rules of procedure which preclude an individual knowing his accuser 
and having the Me poe to confront his accuser? | 

Father Maner. I am not informed about the fact in this question. | 

Mr. Creren. I see. Is it your feeling that any individual who is — 
aceused of any act which might have serious adverse effect upon him — 
or upon his reputation in the community should have the opportunity | 


| 


—— 


to know who his accuser is and to croas examine him? 
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Father Mauer. My general opinion about these matters is that gen- 
erally speaking, the accused should have a chance to see and to know 
the accuser. 

I would have to grant, without being very sophisticated in these 
matiers, that there might well be situations in which this would not 
obtain. However, again, I must plead not very sophisticated in these 
matters. 

Mr. Crrecu. Now, Father, as a member of the State advisory com- 
mittee, am I correct in assuming that your group has held various 
meetings throughout the State of Missouri? 

Father Maurr. That is correct. 

Mr. Creecu. At these meetings you do not have the power of 
subpena. 

Father Maner. That is right. 

Mr. Crencn. And you do not receive testimony under oath. Is 
that correct ? 

Father Maurr. That is right. 

Mr. Creecu. Your proceedings are rather informal. 

Father Manger. That is right. 

Mr. Creecn. And would you care to describe for the committee and 
for the record the manner in which you proceed at these meetings and 
the manner in which you elicit information upon which to base your 
recommendations to the Commission ? 

Father Manmr. I should be happy to do this. 

Typically, and I should inform you that I think in the State of 
Missouri since I have been on the committee that we have had two 

_ public conferences, but typically, persons are invited to come. This 
situation is advertised. A given area of inquiry and concern is 
advertised. 

Some people are specifically invited, and some are free to come 
unannounced. 

The process that we follow is to have these interested persons share 
with the committee what they know to be the situation in the civil 
rights area in this or that county, in this or that city, this or that town; 
just as there will be people to address themselves in favor of civil 
rights, there will be people there to address themselves not so favor- 
ably inclined towards civil rights. 

At the conclusion of such a confrontation we try to distill from the 
matters that have been recorded that which seems worthy of bringing 
to the attention of the Commission. 

It is a factfinding sort of procedure. One has to use whatever 
techniques and tools he has, that is after the record is in to sort of sift 
what is fancy from fact, what is personality aggrievement from what 
is real violation of rights. 

Mr. Creecu. Now, Father, could you offer specific examples of how 
you feel the Commission’s expanded authority under these bills would 
be useful in solving civil rights problems ? 

Father Mauer. I think I could do that, particularly with respect 
to the new proposal of a clearinghouse function that is mentioned in 
the new bill. It is amazing how different cities and different States 
take for granted that other cities and States have common information 
and fact with respect to the civil rights area. 
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We make the assumption often that universities, colleges, different 
kinds of organizations have amassed and crystallized a great deal of 
research data and information in the civil rights area. 

The simple fact is that many cities do not really know about other 
cities. Many parts of one city do not know about other parts of the 
same city. —_— 

I know of no place at the moment where a good job is being done 
of amassing research information and other kinds of data crystallizing 
these and specifically orienting them in the direction of civil rights 
problems, techniques for approaching these problems and hoped-for 
goals in the solution of these problems. —s 

This, I think, would be a very great contribution to the general 
wholesomeness of our country’s national life. . 

Mr. Creeen. Did you by chance, hear the testimony of Senator 
Harrison Williams yesterday? 

Father Mauer. No, I did not. 

Mr. Crexen. Senator Williams called for the Commission to estab- 
lish field offices to work directly at the community level to organize, 
encourage, and coordinate full scale and positive programs to achieve 


the goals of equal opportunity in the field of voting, education, hous- 
ing, employment, et cetera. 

% this the sort of thing you envisaged as a part of the clearinghouse 
and technical assistance operations? 

Father Mauer. This might be a possibility, but I would not com- 
mit myself to that particular design until such time as persons very 
close to the situation had a chance to deliberate over this and figure 
out some feasible way of being most efficient and accurate in carrying 
out this particular function. 

Mr. Crercu. Has your advisory commission made recommendations 
to the Commission or to a else concerning the desirability of ex- 
panding the functions of the Commission ¢ 

Father Maren. Well, in a general sort of way we have let the 
Commission know how we feel about this. 

We have not in any highly formalized document spelled out one, 
two, three, and four. But we feel not only in our State, but in many 
States that the need for this sort of thing is very clear. F 

As a matter of fact, there existed at one time before the existence of 
the Commission what was known as the Governor’s Conference on _ 
Civil Rights. I believe it had been started by Mr. Harriman. ) 
_ At the time I was associated with this, there were then 21 States 
involved. One of the difficulties at that time was that we really 
didn’t have a clearinghouse of information and so T see this as a very _ 
real need. | 

I should say at this time our problems are very much more intense 
than they were in 1946, 1957, and 1958. : 

Mr. Creer. I realize that you testified earlier concerning areas in _ 
which there might be duplication of work: but in the event that Con- 
gress was to decide to allow the Commission to expire, do you perceive | 
ony greet disadvantage to committees such as your own in working — 
effectively as adjuncts to the Department of Justice if the Attorne y 
General were to ask members in the various States to serve on such _ 
— aor committees ? 

ather Maier. Sir, at this time I could not intelligent] 
position on that question for the simple reason that I am 90 ouevianl 
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that it is already too late for anything we have done. All we can hope 
to do now is to have some kind of salvage job that will be constructive. 

I must at the moment take the position in terms of the general 
security of our country, that the Commission will survive and that it 
will survive with added powers and hence, I cannot really prudently 
in my own conviction entertain any alternatives to this. 

Mr. Crescu. Well, you have not, I presume from what you have 
said, made a study of the operations of the Civil Rights Division 
since 1t was established in 1957. Is that correct ? 

Father Manmr. I made no detailed personal research study. 

Mr. Crercu. So you really have no intimate knowledge of the 
operation of the Civil Rights Division vis-a-vis that of the 
Commission ? 

Father Mauer. Other than a general knowledge of how these things 
work at the State level as well as in other facets of government. 

Mr. Warnrrs. Father Maher, I would assume then that you do not 
feel that the work of the Civil Rights Commission will be completed 
within a 4-year period. 

Father Mauer. Well, you know the Ten Commandments came out 
quite awhile ago and that is not exactly a finished issue. I am not 
going to be so foolish or foolhardy to assume that the days of man’s 
good treatment of man is going to be here, you know, just around the 
corner. But I should like to take the position that somehow significant 
progress could be made within the next 4 years. 

I think I will take the position that I would not close the door on a 
permanent Commission, but if there was some way of not opening it 
too wide in order that we might confront now realistically the prob- 
lems in front of us, I would say let’s get another 4-year extension and 
then worry about the next step. 

I am so afraid that if we go into a permanent commission now, and 
I am not so foolish to think we will be doing that, we will be doing 
well to get what we can get, but until 50 States confront the issues 
before us and work fast, we are in real trouble. I think from my 
experience in this room this morning that we are in much trouble, 
much more trouble than the subcommittee may sense. 

Mr. Waters. Do you feel the work of focusing attention on prob- 
lem areas which has been done by the Civil Rights Commission could 
or would be done in the same type of manner by the Attorney Gen- 
eral’s Civil Rights Division ? 

Father Mauer. No, just because of the very nature of the difference 
between the operation of legal procedures in that division of Govern- 
ment and the purpose of the Commission. : 

Necessarily, when the Division of Justice focuses on something al- 
ready you have a different formality on it than when somebody moves 
in to highlight, to spotlight, to ferret out facts and serve them up. 

Sometimes, in the first instance, we must move in a not threatening 
way as far as human communications are concerned. The minute you 
bring something forward in a threatening way, in that minute com- 
munication diminishes. 

The Commission can bring forward facts. They may be uncom- 
fortable facts, but they are not necessarily immediately threatening to 
all parties concerned. When Justice comes in with facts, this alread 
is a threat and this does very damaging things to human communi- 
cation. 
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Mr. Warens. And you feel that the makeup of the Civil Rights 
Commission representing as it does, various parts of the country, the 
southern viewpoint, northern viewpoint and other viewpoints 1s bee 
ter fitted to do this than another branch of the Executive Government ¢ 

Father Mane, I feel very strongly about this and as long as we are 
taking regional viewpoints, that whether it is a viewpoint that I find 
comfortable or discomforting, I must realize that viewpoint isa reality 
and it must be lived with and we must communicate over It. 

I think that the Commission is admirably well suited to do this in a 
way much better than any division of Justice. Let me make clear 1 
am not talking about the virtues of Justice. _ 

Mr. Warers. You were asked about the liaison proposed to be con- 
ducted by the Civil Rights Division of the Attorney General's section 
of law-enforcement officers and other people. Has it been your ex- 
perience this has been effective in your area? / 

Father Mager. When law-enforcement officials are used in the first 
instance ? 

Mr. Warers. No, T am referring to the suggestion that the Attorney 
General's Civil Rights Division take over liaison with law-enforcement 
officers about problems that exist in their areas. 

Father Maner. Withont putting any value judgments on my state- 
ment, | hope vou would clearly understand that I mean this in no 
derogatory way, but when representatives of the Justice Department 
are confronting law-enforcement officers in a community this has about 
it quite a different kind of face than when persons from a Civil Rights 
Commission do this same job. 

Again, the element of threat and I could not insist too much that the 
element of threat has an awfully lot to do with human conununication 
and the quality of human communication has a lot to do with group 
problems, intergmoen problems and personal problems. 

Mr. Warers. Perhaps you were here this morning when the sug- 
ga was made it is necessary that any added authority or extension 

given to the Civil Rights Commission because the President's Ex- 
ecutive powers are now adequate to prevent discrimination in the 
utilization of any Government contract. 

I am wondering if you care to tell us whether or not there presently 
exists the same discrimination in the awarding of their contracts and 
their being carried out. 

Father Maer. That this whole story of discrimination in these 
contracts has not been told is obvious every day in my area of the 
country; that there needs to be still another way of ferreting out facts, 
mo emer et cetera, is very clear. It is very clear to me and my 
co es. 

Mr. aie y Do you feel = ie of be Civil Rights Com- 
Mssion would serve as a useful vehicle to ore and 
abuses which presently exist! = ili dam dicd 

ner. Certainly, to explore and increasingly to remed 
more. That there will till be eft. unremedied aay ee sad 
after the best possible job has been done is clear to me also, 

Faiher Manca, Thacks Woke 

er Maner. Than much. It i 
et thank the -subeommittes Leas » Pe mafate hem, 
ir. Crerncu. Mr, Chairman, the next witness thi aftern : 
Mr. Andrew McDowd Secrest, South Carolina ‘aia Crue 
of the Commission on Civil Rights. 
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TATEMENT OF A. M. SECREST, MEMBER OF THE SOUTH CAROLINA 
ADVISORY COMMITTEE, CIVIL RIGHTS COMMISSION 


Mr. Secrest. Mr. Chairman and members of the subcommittee, 
before I came to Washington, I called other members of the South 
Carolina Advisory Committee to get their opinions as to the need for 
another lease on life for the Civil Rights Commission. 

_ it was the consensus of the committee that the Commission had 
justified its existence and that, since its work is not done, had earned 
another term. 

We have found the Commission’s publications very informative and 

believe it is performing a needed service to the people of the country. 
Its staff members have been helpful to the South Carolina Advisory 
Committee without dictating policy or interfering with our opera- 
tions as an “autonomous body.” 
_ I believe failure to approve this civil rights legislation would be 
interpreted by many citizens as evidence of congressional indifference 
to personal freedom. It would surely be so regarded by leaders in 
allied and so-called neutralist nations. Above all, it would be con- 
sidered by American Negroes as an indication that their elected rep- 
resentatives were becoming indifferent to their aims and aspirations 
of first-class citizenship. 

I view the work of the Commission as plowing that middle ground 
between racial extremists in America and seeking to redress justifiable 
grievances in the time-honored American way; through the courts 
and through legislation, based on facts and interpretations made 
available through the work of the Commission and its subsidiary 
branches: the advisory committees. 

When white and colored factions are glaring at each other in Birm- 
ingham and demonstrating in scores of other cities, North and South, 
it seems to me that the need for an objective, factfinding agency, 
armed with necessary authority to get the truth, is greater than ever. 

The South Carolina Advisory Committee, in my opinion, has made 
a significant contribution toward racial harmony in South Carolina. 
When we were appointed by the Commission, because former Goy. 
Ernest Hollings had some political reluctance to become identified 
with the Commission, our group may have been looked upon by the 
public with some misgivings. 

T believe these misgivings have been replaced with respect and trust. 
I have heard almost no criticism of our committee and read of none in 
the press. We view our job as one of lessening racial tension through 
understanding and education. If I were to use words to describe our 
function, I would use such words as “ameliorate,” “heal,” “compro- 
mise,” “educate,” and “intercede.” We keep open, or try to, the lines 
of communication between white and colored racial moderates in our 
State. We aim for a more informed citizenry in these matters. 

We hold public meetings. We have nothing to hide. We have met 
in various cities around the State and have received cooperation from 
local authorities in our efforts to obtain information about integrated 
and segregated facilities. The information we obtain we release to 
the newspapers, radio, and television stations in South Carolina and 

_forward to the Civil Rights Commission for their use. 

So far as the South Carolina Advisory Committee is concerned, we 

have no reason to believe the Federal Civil Rights Commission has 
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n profligate in its spending. We are reimbursed at a rate that 
pores soccebead cuniie "hen we were informed that the Com- 
mission lacked funds to defray our expenses for the June meeting, 
we voted to hold it at our own expense. I am before you today at my 
own expense, so it is certainly true in South Carolina at, least that 
the Civil Rights Committee operates out of dedication toa job, not for 

rofit. aft 
: When one considers that the entire Commision operates on less than 
what it takes to build one intercontinental ballistic missile, yet deals 
with a human problem every bit as explosive as the nuclear cargo these 
missiles carry, he must conclude that it is money well spent. 

The Committee limits its meetings to cases involving denial of 
civil rights because of race, color, or creed or because of injustice 
stemming from unequal protection of the law. Many of the people 
appearing before us allege police brutality or job discrimination. As 
the meetings are well covered by the communications media, the re- 
sulting publicity has had a healthy effect on curbing mistreatment of 
minorities. Our greatest value, I believe, lies simply in dramatizi 
the need for greater equality of opportunity to the le of Sout 
Carolina—who are innately democratic and fairminded—in all those 
realms of daily living with which the Commission concerns itself: 
voting, housing, education, employment, public accommodations, and 
administration of justice. L 

The South Carolina Civil Rights Committee, which consists by the 
way, of South Carolinians of both races of all political os 
from tionist, to moderate, to liberal, believe in the American 
dream of individual freedom, human liberty, and equality of oppor- 
tunity. We believe further that the Civil Rights ‘ommission is an 
indi ible tool in translating this dream into reality. 

I did not realize, Mr. Chairman, that I was going to be able to come 
until Monday and that did not give me a great deal of time because T 
was sup to get advanced statements before coming here. 

So I called some of the other members and asked them if they would 
hastily type eecaame F out; if they thought their existence was worth- 
while and they would be justified in letting me know, and so I would 
like to put these in the record. Either I can read it or just hand it 
to you, if you like. 

Mr. Crercu. Whichever you prefer. 

Mr. Secrest. Suppose I read through some of this, and delete as 


I eons 
This is now supplemental testimony, that I wrote after I sent the 
main body of testimony over. 

I wanted to give some specific examples of what I believe the South 
Carolina Advisory Committee, as a subsidiary of the Federal Civil 
Rights Commission, had achieved in my State. 
year, the Negro leaders and members of the white community 
in the capital city of Columbia achieved an agreement which led to 
the peaceful integration of downtown lunch counters of Columbia. 
We are not claiming credit for that successful negotiation but we do 
believe we had indirect effect on the climate in the State which made 
those negotiations possible and I think to eliminate a source of do- 
mestic friction that has p cities is a considerable achieve- 
ment for the Civil Rights ission. 
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Similarly, I believe that the public climate in South Carolina, 
which accepted Harvey Grant of Clemson, was also in some measure 
due to the moderating influence of the South Carolina Advisory 
Counsel. : 

_The committee has heard a complaint from a N egro serviceman. 

You know, it is not always just the States that discriminate. The 
Federal Government also has people who discriminate, and one of our 
important functions has been to point out to the Federal Government 
where it also failed in this regard. 
? For example, a Negro serviceman participating in Exercise Swift 
Strike reported to us—I said “man”—we must have had 15 com- 
plaints—reported that during Exercise Swift Strike, we had an 
executive break, which means fellows can take a little time off from 
the field; that white soldiers who were using the—I believe it was the 
American Legion facilities on the post and that the colored soldiers 
were barred, and as a result of our having that information and for- 
warding it on to the Civil Rights Commission, which forwarded it to 
the appropriate power in the armed services, there was a directive to 
all Armed Forces personnel not to utilize these facilities which were 
on a discriminatory basis. 

We have also received complaints about discrimination at the naval 
base at Charleston; again involving discrimination by Federal per- 
sonnel and, once again, achieved some success. 

In other activities, we have received a delegation of students from 
the Orangeburg, S.C., State College there, after they had been hosed 
down following sit-ins in that area, and believe that that is an im- 
portant function to serve as a steam valve for people who otherwise 
would have no other recourse. 

We have acted as a factfinding agency, holding meetings in various 
cities around the State to find out from elected officials, exactly what 
facilities are segregated, and what are integrated; what they believe 
the local climate is to lead to for the progress in this field. 

For example, in Charleston, the mayor, Mr. Gaillard, explained 
to us that the golf courses in Charleston had been integrated in antici- 
pation of or to head off a suit; they went ahead and integrated. The 
library there is fully integrated, and the fact that this is information 
that the average person, I don’t believe, in the State, is aware of, 
and once they have become aware of this, it helps other cities to make 
a lowering of bars, also. 

We believe that the facts gathered at these sessions have been 
useful to both the State and the Commission and that these hearings 
have themselves, created a climate of moderation and progress in 
South Carolina. 

The following is a statement by Ira Kaye a member of the advisory 
committee : 

He says: 

Insofar as South Carolina is concerned, the Civil Rights Commission and 
the South Carolina State Advisory Committee, are necessary to continue prog- 
ress in civil rights in this State. There is no comparative State agency, operat- 
ing either directly or indirectly, in this field. A request made by the chairman 
of the advisory committee to the attorney general in the State for a considera- 
tion of a creation of a civil rights section in the attorney general’s office was 


politely but firmly pigeonholed, and there is no prospect of any State agency 
involving itself in this field in the foreseeable future. 
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I would like here, to just comment on something that you asked 
the father a few minutes ago, about the Civil Rights Division in the 
Justice Department. ; 

It seems to me that if people in the Justice op ewiere were to 
deal exclusively with law enforcement personnel, that this would be 
a very limited, and a very narrow apne of the job. ' 

We do our job on a much wider basis. We try to deal with private 
individuals, community leaders, people in the field of education, and 
religion, and the professions, and so on. ' 

In 1958, this law was passed, giving this authority to the Justice 
Department. I don’t believe anyone—almost no one in South Caro- 
lina is aware of this but I think everyone is aware, through our work, 
of the value of the committee, obviously, of the Commission and what 
we can achieve, 

With one or two notable exceptions—— 

I am quoting Mr. Kaye again, now—— 


such as the admission of one Negro student in Clemson College, and a schoo) 
desegregation incident Involving a non-Negro racial minority, called the Turks, 
there has been little progress in the civil rights field in South Carolina, al- 


sion, backed up by definitive action by the Department of Justice in the last 2 
or 3 years has aided those Negroes who desire to register as voters immeasurably. 
He says, what I have just finished saying, a quiet pattern of de- 
segregation of lunch counters and facilities in downtown department 
stores has taken place. While we were not directly involved in work- 
ing it out, there is no question but that this ability to bring both sides 
together to diseuss mutual problems, provide for confidence and ac- 
ceptance for both races, which climate is most necessary for peaceful 
desegregation. 
_ The existence of the State advisory committee and the U.S. Commis- 
sion on Civil Rights has removed a good bit of pressure on the De- 
tment of Justice which would have been to intervene on the 
of raw and untested evidence, and the State advisory committee 
eee ss bo Mo many of se type of complaint, so the De- 
partment of Justice on complaints with i 
rei eae — data. haz . ae Ree 
n eld of police brutality, the State advisory committee has 
been able to spotlight areas that have been Kept dark in the past. If 
allowed to continue, this constant, unprejudiced publicity will, of 
necessit te lead to more public interest in police activities, with chances 
that police brutality will be reduced. This is @ most necessary func- 
Hon, so as not to give birth to a group of Birminghams. 
an ee pipes committee Son i 
‘Imbalance between white and Negro income, and discovered 
Federal funds have been utilized both to continue unfair naentorg 


I wondered if thi f the things Senator was 
ing of this morning wink thas aoe discusing by bs amaacniead, 00 ast 
Pome Commission about what funds should withheld from what 
State. 
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This is an area now, that concerned me a good deal. Under the 
Manpower Training Development Act, which is financed mostly by 
Federal funds which funds were made available by law because cer- 
tain counties in certain areas in South Carolina are depressed areas, 
and so forth; and underemployed, I suppose. 

We are eligible for this money because of the existence of the Negro 
and yet he is not being given quite an equal treatment because he is 
roped off and segregated from the white technical schools. For ex- 
ample, if there are 15 white people who qualify through tests, etc., 
to take electronics courses, those 15 can be given a course in this par- 
ticular field ; but if there are 5 Negroes who are qualified for this train- 
ing, which is not enough to make a class, because they hold segregated 
classes at an adult level, they are not capable—I mean, they are not 
permitted to take this course. That does not seem right tome. And 
that is what the Commission meant by changing the rules, or with- 
holding the funds until some proper constitutional method is arrived 
at. That seems impractical and unreasonable to me. I don’t think 
they meant social security payments, and all that. Mr. Griswold 
would know more about that, and Mr. Ervin, than I would. Persons 
most in need of job training, and the learning of new skills, are de- 
prived of the opportunity by State agencies, receiving Federal funds 
not authorizing Negroes to participate, and not providing ample 
courses for Negroes. 

If given a chance, the advisory committee, under the guidance of the 
Commission, would be able to document this condition and would be 
able to recommend corrective legislative and administrative proce- 
dures. The same holds true for the Federal Government, itself, which 
practices discrimination, particularly in military installations and 
the Department of Agriculture. 

It is in the process of examining forthright complaints involving 
the Charleston Air Force Base, the Navy Base. 

There are also indications that both Negroes and Turks working 
at Shell Air Force Base, are considering bringing their complaint 
before the State advisory committee in the near future. 

If the U.S. Commission and the advisory committee is removed 
from the scene, there is a strong possibility that these individual 
groups, who have been content with public airing of their grievances, 
may seek other means of calling these honest grievances to the public’s 
attention. The cost involved, both economically and morally, would 
be immeasurably high. 

That is Mr. Kaye’s comment. 

The chairman, who is Mr. McIver, E. R. McIver, since he is a 
chairman, I think he should have a voice here. 

He lists several reasons why he is in favor of the Commission being 
extended. The agricultural revolution has caused a mass migration 
of the Negroes from the farms to the cities, where cities are not pre- 
pared to handle them, bringing up many problems that Congress and 
the Nation should be informed of by the Commission. Because of 
the small voting strength of the Negro population in the South, 
politicians are not interested a lot in the Negro, and consequently, the 
Negro does not always have his interests protected in our Govern- 
ment. This can be corrected by a greater interest of the Negroes in 
politics, but until that happens, he needs someone to look after his 
interests for him. 
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That is not wee in Chesterfield County, by the way. The Negro 
vote is very highly sought after there. , 

As far as 1 ie there is no one for a Negro or a poor white 
to appeal to if his civil rights are violated, except the Civil Rights 
Commission. Most people in the South are decent, Christian, law- 
abiding citizens, who will do the right thing if given the chance. 

The Civil Rights Commission is in an excellent positon to keep the 
public info Because of the increase in income, and the improved 
educational opportunities for the Negro, his demands are going to 
increase. 

This means that the race problem is going to get much more acute 
as time goes by. Some agency is going to have to do a lot of study 
and planning to keep our society on an even keel. 

ere are very few lines of communication between the N and 
the white races. In some areas, the line is completely ¢ . The 
Commission can bridge this gap, and as conditions improve, com- 
munication becomes a normal and pepe procedure. . 

In too many race problems, the white man loves to think for the 
Negro. This cannot be done. The Civil Rights Commission gives 
the public a chance to hear some of the thoughts of the Negroes, 
expressed by some of the leaders of the Negro race. : 

e Civil Rights Commission acts as a watchdog, the public 
and the Government aware and the agencies aware that their actions 
are being observed and subject to scrutiny. This will promote re- 
straint, and encou proper conduct in many cases. 

If the life of the Civil ights Commission is extended, I would like 
to see it work more a | with the State Government. A mem 
of the State legislature and an employee of the atorney general’s office 
of the State should be invited to serve on the State advisory com- 
mittee so that better liaison between State and Federal Governments 
might be achieved. 

believe that is about all. 

I will dispense with the last. 

Mr. Creeen. Mr. Secrest, I believe you indicated that you have 
not made a detailed study of the operations of the Civil Rights Divi- 
sion of the Justice Department. 

Mr. Secrest. That is right, 

Mr. Crreem. And you are a Newspaper man, not an attorney. 

Mr. Secrest, That is right. 

Mr. Creecn. After the Civil Rights Division was established in 
1957, in addition to enforcing the civil rights statutes, the Division 
was empowered to consult with officials of the States in order to pro- 
mote understanding of civil rights problems, collect information, and 
seek effective guarantees from local officials and civic leaders. Of 
course, we are all aware of the activities of the Assistant Attorney 
General, in the recent disturbances in the South. In those instances 
in which there is duplication of effort or duplication of work, would 
you favor abolishing such duplication ? 

_ Mr. Secrest. No, I think we need more rather than less work on 
civil rights, and I believe the Justice riment probably can put 
to very good use the people they have, I believe the Civil Rights 


- 


ission can do the same thing. 
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I believe it would benefit both the Department of Justice and the 
Commission to have advisory committees, or people who can work 
with them. 

Of course, I don’t know much about the Justice Department. 

Mr. Creecu. But you would favor this in all areas of Government 
operation ? 

Mr. Secrest. No. I believe in checks and balances and watchdogs 
watching watchdogs, so, although I would not be in favor of constant 
proliferation of Government duplication, I think in this particular 
case, where we are doing too little anyhow, I believe we need more 
rather than less in civil rights. 

Mr. Crercu. There has been a great deal of discussion during the 
hearings, about the rules of procedure of the Civil Rights Commis- 
sion, which, among other things, deny an individual the right to know 
who his accuser is, and the opportunity to confront him and cross- 
examine him. 

Mr. Justice Black and Mr. Justice Douglas, dissenting in a case 
which sustained the constitutionality of the Commission’s rules, stated 
that denial of the rights of confrontation and cross-examination in 
this case, is a violation of due process of law. 

Complaints were filed before the Commission against the registrar 
witnesses but the registrars were denied the right to confront their 
accusers. If true, the charges would constitute a Federal criminal 
violation. The witnesses are thus put in a position of being required 
to testify, without being able to confront their accusers, to something 
which might result in a criminal prosecution. 

I should like to know, sir, in your view, is it desirable for the Com- 
mission to maintain such a rule of procedure? 

Mr. Secrest. I wonder if that 1s applicable to what we do in the 
advisory committee. 

Mr. Creecu. No. Of course, your witnesses are not sworn; you 
do not have subpena power. 

Mr. Secrest. I see; because what we do—I would rather limit my 
comments about the advisory committee about which I know some- 
thing. When we hold a hearing, there are certain times that we will 
hold executive sessions, to protect the identity of someone who is 
complaining because in a civil rights matter, the Negro quite often 
is subject to such powerful forces of retaliation, that he would really 
be deprived in all practical purposes, of saying anything, if his iden- 
tity were known. So sometimes, we will protect him by not divulging 
who he is, and yet, he will talk about somebody to us, you know, in 
executive session, which does not harm the other person. 

I would hestitate to say about the Commission until I knew what 
the specific case was. ‘ 

Mr. Creecu. Of course, what Mr. Justice Douglas and Mr. Justice 
Black were talking about in this particular case, was not an executive 
session, but a fhe session, where the information is being dissemi- 
nated, where an individual’s reputation is at stake, and perhaps, might 
be adversely affected. ; 

Mr. Sxcrest. Well, in this public session, the person accused would 
know who was accusing him ? 

Mr. Creecu. He would not know. He would not be told. The 
person making the accusation would not be there to make the accusa- 


tion before him. 
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Mr. Secrest. I see what you mean. I would rather withhold judg- 
mentonthat. I just really don’t know. _ : : 

Mr. Warers. Mr. Secrest, perhaps, while you are withholding your 
judgment, I might suggest to you the rest of the opinion which has 
Caan cited to you. : 

It is the case of Hannah v. Larche, and while you heard about the 


dissenting opinions of the Court, the majority of the Court held and 
raled that it was Fear all vig t for the Commission to make that 

of ruling. ey held the ission had power to promulgate 
the rules in question, and that the rules were constitutional. — 

The Commission exercises an investigatory and not a judicatory 
function. 

It was su ed in the course of the opinion that Congress au- 
thorize the Commission to promulgate the rules because legislation 
establishing the Commission specifically mentions certain safeguards, 
which must be given to witnesses, and confrontation and cross-exami- 
nation are not included; and that a bill embodying these rights was 
defeated by the Congress at the time of the passage of the Civil Rights 
Act of 1957. 

It further went on to say that the requirements of due process vary 
with the type of proceedin tervolvet: Chine historically, investigatory 
hearings are not surtounetied by confrontation and cross-examination, 
and this is true in legislative, executive, and administrative hearings. 

Would that tend to establish a judgment on your part / 

Mr. Secrest. Yes. That sounds very reasonable to me, but T don’t 
imagine the Justice Department is too concerned about what I think 
on that matter. That sounds more like a legalistic decision, and I 
would just rather the Justice Department would make that decision. 
It does not upset me. 

Mr. Creecn. Would it not upset you if you were accused of some 
heinous crime, of something for which you might be prosecuted crimi- 
nally and not have the opportunity of knowing who was accusing you: 
a ave the opportunity to confront that person and cross-examine 

tim 

Mr. Secrest. That would very well upset me. 

Mr. Creecn. Well, those are the rules under which the Commission 
operates, and Mr. Justice Black and Mr. Justice Douglas, notwith- 
standing the majority opinion, indicated they felt this was a serious 
deprivation of due process. 

As T said, when T read the dissenting opinion, these are the rules 
the Supreme Court has upheld; these are the rules by which the Com- 
mission operates. Tam asking you, asa member of the State advisory 
committee, as a private citizen, and as an American interested in civ{] 
rights, if it does not distress you to hear that there is a proceeding in 
which Americans find their reputations being attacked, in which they 
are acettsed of committing heinous crimes, and yet not given an oppor- 
tunity to know who is accusing them of these crimes, and withont be- 
ing given an opoprtunity to confront those persons and cross-examine 

m 


Mr. Secrest. Well, if I measure that against what the majority 
opinion, which was what? Seven totwoin favor? T cannot udp but 
think those seven men must have had pretty good legal basis on which 
they based their decision, and it did not sound that bad when they 
advanced their reasons for it so I would just rather they speak for 
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themselves. When I hear what you read to me and realize that other 
legislative investigations of this sort go by those rules, I don’t see why 
this particular Commission should not abide by the same law, if that 
is the way they all operate. 

Mr. Creecu. I don’t think you can say they all operate that way, 
because the situation is not analogous. 

Mr. Secrest. Then I would rather not comment. 

Mr. Crescu. I was interested in having you tell me, as 2 member 
of a State advisory committee, advising a Federal agency concerned 
with civil rights and civil liberties, whether you feel it is desirable for 
an individual to have the right to know who is accusing him of com- 
mitting a crime, and to have the opportunity to cross examine. 

Mr. Secrest. Well, I just don’t know that I am really equipped to 
answer that question to my own satisfaction. If I cannot answer it 
to mine, I should not probably answer it to yours. 

_ I do think that that, in itself, would not lead me to vote against 
extending the life of the Commission 4 years. 

Mr. Crercu. Would you feel, though, that it would be desirable 
for the Commission to have rules which would permit individuals to 
know who accuses them of crimes and to give them an opportunity to 
cross examine? 

Mr. Secrest. Well, I would rather study the way the Commission 
operates before I answer that question. 

I might say “yes” now, and then find out later that I did not think 
that at all, after I studied it, so I think I ought to reserve my judg- 
ment on that. 

Mr. Waters. Mr. Secrest, in the course of your meetings, if any 
adverse information is suggested, reflecting any activities of any other 
person, I assume you make this information available to the person 
affected; you give them a chance to tell their side of the story ? 

Mr. Secrest. Oh, yes. We always do that. Any complaint about 
our being unfair—of course, he says this is not an analogous situa- 
tion, because they are not sworn, when they come before us, and all 
that. That has bothered some of us at various times; probably there 
is no ideal answer to that, but what we always do is extend an invita- 
tion to the person who has been accused, to appear before us, prefer- 
ably at the same time, to answer at the same time face to face. 

If that cannot be done, then we always ask them to appear before 
us at the next meeting, and give them an equal opportunity to answer. 

You could say that anytime anybody said anything unfavorable 
about somebody else, and it hits the headlines, that we are taking 
unfair advantage of people, and it is our hope that through pub- 
licity, that we can help shed light on the situation; the State by itself, 
might be subject to character defamation and whatnot. But I don’t 
know any perfect answer to that. 

Mr. Warers. Your organization works on the principles of per- 
suasion, does it not ? 

Mr. Secrest. Yes. 

Mr. Waters. And education, rather than a prosecutive arm. You 
find that elements of persuasion and face-to-face contacts with in- 
dividuals have been working effectively in your area ? 

Mr. Secrest. I think it has been effective, and, as I say, no one is com- 
plaining that they have been mistreated or misused. 
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Mr. Warers. A great many of your staff—I think you stated you 
are here at your own expense? That your people were not paid? 

Mr. Secrest. That is right. We are reimbursed for actual expenses. 

Mr. Warers. This would tend to eliminate any possible duplication 
with the Civil Rights Division because, of course, these people do get 

id. 
ao Secrest. Yes. : 

Mr. Warers. You feel you serve a useful purpose in that connec- 
tion—whatever information you get filtered out, that you can make it 
available to them ? 

Mr. Secrest. Right. "7 

Mr. Warers. Or to the Civil Rights Commission { 

Mr. Secrest. Yes. I am not quite sure I follow you about who you 
said did get paid. I thought he was speaking about advisory com- 
mittees in the Justice Department. I assume they would be paid. 
Does the law provide they be paid ? 

Mr. Warers. It is a thing that might be set up. We don’t know 
what provisions would be made for them. ; 

Mr. Secrest. I see no reason, really, to go into that, if the proposi- 
tion . working very well, as it is. I see no reason to change it or 
re it. 

r. Waters. I think you pointed out, at least in your situation, the 
Civil Rights Commission or the Committee is the only place available 
for many of these people to go to? 

Mr. Secrest. It is the only place I know of. 

Mr. Warers. Would you prefer that the Civil Rights Commission 
be retained as a permanent body of the Government ? 

Mr. Secresr. Ideally, I think it should be retained on a permanent 
basis, permanent in the sense of as long as it is needed; but from a 
practical point of view, this particular bill we are talking about, S. 
1117, provides a 4-year extension, and that might be very wise to take 
what you can get. 

Mr. Warers. Thank you, Mr. Secrest. 

Senator Ervin. All the witnesses having been heard, this commit- 
tee will be adjourned until June 5, 1963. 

(Whereupon, at 4:20 p.m., the committee was adjourned until 
Wednesday, June 5, 1963, at 10:30 a.m.) 
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WEDNESDAY, JUNE 5, 1963 


U.S. SENATE, 
SuBcoMMIrree on ConstiruTionaL Ricuts 
OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:40 a.m., in room 318, 
Old Senate Office Building, Senator Sam J. Ervin, Jr. (chairman of 
the subcommittee) presiding. 

Present : Senator Ervin (presiding). 

Also present : William A. Creech, chief counsel. 

Senator Ervin. The subcommittee will come to order. 

Call the first witness. 

Mr. Creecu. Mr. Chairman, the first witness this morning in the 
Honorable Clifford P. Case, U.S. Senator from New Jersey. 

Senator Case. 


STATEMENT OF HON. CLIFFORD P. CASE, A U.S. SENATOR FROM 
THE STATE OF NEW JERSEY 


Senator Ervin. Senator, we are glad to welcome you to the sub- 
committeee. 

Senator Casr. Thank you, Mr. Chairman. 

Mr. Chairman and members of the subcommittee, I appear in sup- 
port of the extension of the life and the broadening of the functions 
of the Civil Rights Commission. I believe the Commission should be 
made permanent, as provided in S. 1219, of which Tam cosponsor. At 
the very least, it should be extended for the 4-year period, which 
would be provided in S. 1117, and as requested by the President. 

The events of the last few weeks, in the North as well as the South, 
are, I believe, compelling testimony to the need for the Commission. 
As Vice President Johnson recently put it : 

One hundred years ago the slave was freed. One hundred years later the 


Negro remains in bondage to the color of his skin. , 
The Negro today asks justice. We do not answer him * * * when we reply 


to the Negro by asking ‘“‘patience.” 

The Vice President went on to point out that the solution to the 
dilemmas of the present do not rest on “the hands of the clock.” As 
he said, “The solution is in our hands. We must set about,” he warned, 
“the business of resolving the challenge which confronts us now.” 

he U.S. Civil Rights Commission, Mr. Chairman, has, in my view, 
5 . . . ? . ? . e 
an important role to play in achievin that solution. Set up to investi- 
gate complaints, we make studies, and to appraise the laws and policies 
181 
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: i he laws 
of the Federal Government with respect to equal protection of th 
under the Constitution, the Coamahitaed was directed to ady use the 
President and Congress of its findings and recommendations. " 

Pursuant to that responsibility, it recently issued an interim repo 
recommending, among other things, that the President and the 7 cme 
gress “consider seriously whether legislation 1s og pre an i 
sirable to assure that Federal funds contributed vy citizens of a 
States not be made available to any State which continues to refuse 
to abide by the Constitution and laws of the United States: and, 
further, that the President explore the legal authority he possesses 
as Chief Executive to withhold Federal funds from the State of 
Mississippi, until the State of Mississippi demonstrates its compliance 
with the Constitution and laws of the United States.” _ 

In all the circumstances outlined by the Commission, that recom- 
mendation seems to me eminently reasonable and justified. Indeed, 
as I think the chairman bacon have myself repeatedly joined in 
introducing legislation which would withhold Federal funds from 
specific federally assisted programs where State and local officials 
refuse compliance with the law. , . 

It is unfortunate, I think, that the initial reports, indeed the Presi- 
dent himself, interpreted the recommendation of the Commission as 
a request that the President cut off all Federal funds from the State 
of Mississippi. I believe Commission spokesmen have since testified 
to the intent of the report, which was simply that the President ex- 
plore his authority to withhold Federal participation from specific 
programs operated on a segregated basis. 

T also concur, Mr. Chairman, in the Commission’s belief that “there 
is an overriding constitutional obligation to make certain that Fed- 
eral funds are spent in a manner which will benefit all citizens with- 
out distinction. 

The Commission's report cited a graphic example of failure to 
discharge that obligation in the Federal Aviation cy’s grant of 
$2,180,000 for the construction of a jet airport to serve Jackson, Miss. 
without questioning the airport's plan to build separate eating and 
restroom facilities. 

_ In pointing out such weaknesses and failures in carrying out na- 
tional ‘woay } the Commission has performed a most useful service. 

Further, the Commission in its broad inquiries into discriminatory 
procinene in voting, education, housing and the like has illumined some 
less pleasant aspects of American life. That they are discomforting 
is itself an indication of the need for attention to them. 

_ In this connection, I point out that the Commission has held hear- 
ings in the North as well as the South, the East as well as the West. 
ie apg ag Pile Nerang ee officials in connection with a 
rearing in Newark, 7 10w how carefully i 
the have gone about them. ay ped howe merry 
is factfinding function, I believe, should be strengthened so as 
to permit the Commission to serve as a national clearinghouse for 
information and to provide advice and technical assistance to govern- 
ment agencies, communities, industries, organizations, or individuals 
in such fields as voting, education, housing, employment, the use of 
public facilities, transportation, and the administretion of justice, 


Finally, the Civil Rights Commission is a vital conduit in com- 
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munication between our citizens. In some cases, our Negro citizens 
have nowhere else to turn. At the same time, it provides information 
of which the community at large is too often unaware. Its reports 
and activities have already helped to promote reasonable solutions to 
difficult problems. 

The Commission is a useful and necessary prod to the executive and 
the legislative branches, to the conscience of the Nation as a whole. 

All change is unsettling, even change from worse to better, but there 
are some things, and the existing pattern of discrimination is one, 
which ought to be unsettled. 

I believe, Mr. Chairman, that for those who think that our present 
social patterns in regard to race relations ought to be unchanged ought 
to oppose with all their strength the extension of the Civil Rights 
Commission. Its extension will unquestionably hurt the cause in 
which they believe. On the other hand, Mr. Chairman, I am certain 
that those who believe that racial discrimination is evil as well as un- 
constitutional and ought to be eliminated as quickly as possible should 
certainly support the extension of the Commission’s life and the broad- 
ening of its charter. 

I think, Mr. Chairman, the time has come when we ought to speak 
quite plainly about where we stand. If we are for continuing segrega- 
tion in American life, let us say so and let us say so openly. Let us 
not oppose such relatively innocuous though mildly helpful measures 
as the Civil Rights Commission on any except the real ground. 

I can understand those who fear that the rising bitterness surround- 
ing our racial relations in this country may erupt in violence. I share 
this concern, and yet I think we should all have a far greater concern 
about continued maction and the perpetuation of the cruelties and 
injustices of centuries toward many million human beings. 

I too share concern about the picture of America which our racial 
difficulties are carrying abroad. I wish it weren’t so. But what really 
concerns me is the continued brutalization of all of us in America who 
have been guilty of this degradation of our fellow human beings for 
so many generations. We, I think, cannot keep this up without de- 
stroying ourselves, and, if we do this, the image we project to the rest 
of the world won’t matter very much. 

Mr. Chairman, I appreciate very much the opportunity to express 
my views which I am sure come as no surprise to you on these im- 
portant matters. 

Senator Ervry. Senator, I notice that you endorse the proposal of 
the Civil Rights Commission that Federal aid of all kind be cut off 
from the State of Mississippi until the officials in Mississippi conform 
their thoughts, words, and deeds to those entertained by some on the 
Washington level. 

Do you realize that cutting off these funds would cut off all of the 
old-age assistance to all the old people who are depending on such 
assistance to keep a roof over their heads, clothing on their backs, 
and food in their stomachs? 

Senator Casr. Mr. Chairman, I attempted in my presentation in 
chief to explain exactly how I felt about this. As I pointed out, as 
Dean Griswold and Mr. Bernhard pointed out in their testimony be- 
fore you not very long ago, the suggestion of the Commission is spe- 
cifically and only that the President explore the legal authority that 
he has to withhold funds from Mississippi. 
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Dean Griswold further—and I think this is perhaps the best evi- 
dence as to the Commission’s intention—made it very clear that he 
and the Commission members in addition to him had no intention of 
such action in rd to the citizens of ree but that they felt 
very strongly, er I share that feeling, as I said earlier, that it 1s un- 
just for citizens of this country to be compelled to pay taxes which 
are to be disbursed in segregated ways which exclude them, and I 
think this very defiuitely applies to particular programs in Mississipp!. 

Senator Ervin. Well, Senator, my question was whether you thought 
that they ought to go as far as cutting off old-age assistance to all the 
people in Mississippi, white and colored, over the age of 65 who are 
now drawing old-age assistance. ree 

Senator Case. I am not aware, Mr. Chairman, that this is a mat- 
ter which has been handled in a discriminatory way. I don’t think 
the distribution of old-age assistance, which is based entirely on a 
formula equal to all, is a segregated program or so operated, nor does 
the Commission, as the Commission told you. : 

Senator Exvry. But Dean Griswold admitted that there wasn’t 
any evidence in their statement which indicated that they were making 
any distinction between one fund and another. 

Senator Case. Well, I think what the Dean said was that perha 
the language, if it had been anticipated it would be construed by 
anybody in the way apparently some people have unfortunately con- 
strued it, should have been more clearly stated but he made it ve 
clear that whatever the unfortunate nature of the language itself, 
the Commission's intention was not as the chairman suggests. 

Senator Ervin. Well, he admitted that many —— and very 
many newspapers, including the New York Times, Chicago Tribune, 
and, I believe, the Los Angeles Examiner, and multitudes of other 


Senator Case. Including the President of the United States. 

Senator Ervin. Including the President of the United States, that 
is right. Well, certainly, Senator, don’t you agree with me that it 
would be ve to cut off funds to people on old age assi 
funds granted to the State to control tuberculosis and to attempt to 
eradicate the venereal diseases, and funds for aid to dependem 
children in order to force by coercive processes the concepts of 
Washington on the localities ¢ 

Senator Case. In the first place, I don’t accept the idea that this 
® a Wy ae ee yr I think that to the extent that this thing is 

one, it is done to prevent an out injustice in uirin 
a for example, to pay taxes whieh they don’t have the benetit 
of for programs which are discriminatory. And to the extent that 
this is so—this is my belief and I think it would be the Commission’s 
belief—it is not a punitive action but an action in furtherance of just 
plain simple justice. 

; moat Ervin. pein pase m rm. eo state pe a po it. is coer- 
cive to threaten to say if you don't do as we ou should 
will ous off youn tems. - e ie 

Suator Cast, Wall, it solos to aah 

‘ASE. it seems to me—again we to I think 

look at exactly what we are talking about. You can say that it is 
coercive. If you say that the Federal Government Nk ry permit 
tax money contributed by Negroes as well as whites to be used in a 


CIVIL RIGHTS COMMISSION 185 


program for building hospitals from which Negroes are excluded. 

If you say that it is coercive, then I say that I favor coercion. 
I do not apply that term to it. I think it is a matter of simple justice. 
_ Senator Ervin. Then for the life of me I cannot understand how 
1t Is not coercive to say to a State, if you don’t change your customs 
and ways so as to conform to the way Washington thinks that they 
ought to be, we will cut off the grant we are giving all other States 
inthe Union. If that is not coercive, I hope the Federal Government 
will never adopt any coercive policies. 

Senator Caspr. I think I have made my position very clear and I 
think that the Commission, for the present purpose the Commission’s 
view is the thing that is important here in any event—and I think 
I have made and Dean Griswold and the director of the Commission 
staff have made their position very clear. 

Senator Ervin. I don’t want to get into an argument with my good 
friend, but he talks about the opposition to the extension of the life 
of the Civil Rights Commission coming from people who are opposed 
to any change in social practices. 

I am not quoting exactly, but that is what I understood him to say. 

_ Senator Cass. I said if I were opposed to changes in social prac- 
tices in regard to race relations in this country, I would certainly 
oppose the extension of the Commission. 

Senator Ervin. Well, I hope the Senator wasn’t intimating that 
only those who are opposed to social changes are in opposition to the 
extension of the life of the Commission. 

Senator Caspr. I didn’t say that specifically. I wouldn’t make any 
such broad general statement as that, but I do think that the opposi- 
tion to the relatively innocuous, as I said, though I think mildly help- 
ful, agency that we are talking about here is largely based not upon 
the thing itself but rather upon a feeling that anything which is 
conducive of change ought to be opposed. I think this is generally 
true. 

I am not the man to ask questions at this hearing, and so I of course 
will not ask 

Senator Ervin. You may ask me—— 

Senator Casz. Oh,no. This would be impertinent, and even though 
I am a Member of the Senate and thereby perhaps immune from some 
of the disabilities that a witness ordinarily has, I wouldn’t take 
advantage of that. 

Senator Ervin. Frankly, I don’t know of a single recommendation 
for legislation that the Civil Rights Commission has made to the 
Congress which was not simp] a rehash of a recommendation made 
in the past by others. I don’t know of a single original recommenda- 
tion that they ever made. 

Senator Case. Well, Mr. Chairman, we have been dealing with this 
subject for many many years, for decades. If they have made no 
recommendation that at some time has not been made by others, per- 
haps that is not surprising. : 

I think the significance of the matter is that this agency composed 
of outstanding men with great wisdom and on the basis of experience 

ined from careful studies in many ai of the country, has made 
these recommendations and cb ae what perhaps has been suggested 
before as important. I would say that what we have suggested is 
a very minimum. 
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Senator Ervin. I would like to say in defense of those of us who 
do not believe in the extension of the life of the Commission that I 
think we are essentially fighting for freedom and liberties of the 
American le. ; , : 

Every as 7 that the Commission has made either in- 
volves robbing the States of powers and functions which they have 
exercised under the Constitution or robbing individuals of some of 
their most precious rights. ahi : i .% 

I was somewhat gratified to see in his dissenting decision in Peterson 
v. City of Greenville that Justice Harlan had to say: 

Preedo 1 to choose his associates or his neighbors, to use 
and + a aa elles Sabena he sees fit, to be irrational, arbitary, capricious, 
even unjust in his personal relations, are things all entitled to a large measure 
of protection from governmental interference. This liberty would be over- 
ridden in the name of equality if restrictions of the amendments were applied 
to governmental and private action without distinction. Also inherent in the 
concept of State action are values of federalism, a recognition that there are 
areas of private rights upon which Federal power should not lay a beavy hand, 
and which should properly be left to the more precise instruments of local 
authority. 

I want to thank the Senator for his appearance here. If he has any 
other observations, we will be glad to hear them. 

Senator Case. In that case Mr. Justice Harlan, whom I arent 
admire as a fine ju as a personal friend, took a position which 
don’t think I would have taken—I know I would not have taken—on 
the facts. 

_As to the general statement that he makes, I think that it is perhaps 
unexceptional. But I don’t think it applies here beeause I think with 
the majority of the Court in that case what we had was in effect State 
action and therefore I just disagree with the Justice in his interpreta- 
tion of the facts. 

Senator Exvix. Well, it seems to me rather strange, though, that the 
majority of the Court would say that it would be presumed, in 
be a wre nigh conclusive presumption not subject to rebuttal, that 
owners of places of public accommodation in exericsing what up to 
this moment was their legal right to select their customers were acting 
under laws which were null and void rather than as a result of an 


exercise of their own rights. 
_ It isalso astounding to me that in the case of a Louisiana municipal- 
ity where there was no ordinance prohibiting the d tion of 
restaurants, it was held that the pr so of the mayor, even 


ough it 
was not backed by any action of the town council, constituted State 
action. That isa rather t extension of the meaning of State action, 
ane ane which lends itse| Si Loree Cue omens ion. 

Seems to me a terrible thing when w: h 
the civil rights program, which is based on the theor’ that ite nalts 
cannot possibly be implemented unless all Americans are. of 
some of their most ious rights. 

Senator Case Well dimers Wik lin 8 
Ask. Well, I, of course, di with the Senator com- 
pletely as to robbing essential and precious rights by this legislation 
or by other measures which I know the Senator disagrees with, that. 
T have been a party to p ng end anh sponsor strongly. This does. 
not affect-my deep regard for the Senator personally, wabed 
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Senator Ervry. I certainly think that if the Congress would adopt 
the recommendation of the Civil Rights Commission and deprive 
landowners and property owners in the District of Columbia of 
determining to whom they should sell their property, that would be 
depriving them of their precious economic rights. 

Senator Casp. Well, the chairman, I am sure, doesn’t mean to give 
any impression beyond the facts in that case. 

What the Commission recommended in regard to the District of 
Columbia sale of real estate was that it shouldn’t be done with the 
assistance of brokers who are in effect exercising a State authorized 
function as an individual. As the Commission and Dean Griswold 
pointed out, if I want to sell to you without a broker, I can do it. 

Senator Ervry. Only if you have a one- or two-family property. 

een Casz. Well, we are talking—I assume you are talking about 
private homes. 

Senator Ervry. I think whenever the Government undertakes to 
tell people to whom they can sell their property, the Government is 
reducing them to a status of economic bondage. 

Senator Cas. Well, just so long as we know exactly what we are 
talking about, and there is no misunderstanding, I am quite satisfied 
to leave the record as it stands. 

Senator Ervry. The Commission has recommended a regulation 
under which this would result: If an owner of a private one-family 
dwelling in the District were to go to a broker and say “Since my 
home is situated in an exclusively white neighborhood and my neigh- 
bors have been good to me and they feel that if the property is sold to 
anyone other than a white person the value of their property is going 
to be seriously impaired, and furthermore, their children are to be 
deprived of the right to have as their associates members of their own 
race, I am asking you to sell my house to a member of the Caucasian 
race in preference to a member of any other race.” If that broker 
complied with that instruction for the sale of that house, he would 
be deprived of his right to earn a livelihood in his chosen profession. 

Senator Casr. The right to earn his livelihood in a certain fashion, 
which I think myself is evil, which I think myself is contrary to basic 
decencies which we have got to recognize now transcend all else; yes. 

Senator Ervry. Well, to my mind, the right to, to quote, “use and 
dispose of his property as he sees fit,” is one of the most basic rights 
and is the only right which gives an American economic freedom and 
prevents him from being an economic slave. 

Senator Casp. Rights of property are very important but, I don’t 
want to be a party to putting one right above another. This doesn’t 
interest me. But I do think that the suggestion of the Commission 
here which, as you point out, is just a suggestion—they are bound to 
make suggestions as they see suggestions ought to be made by the 
statute under which they were constituted—does not go as far as 
the chairman might suggest. I know he and I wouldn’t disagree 
about the facts—just the impression created by our colloquy is the 
only thing I am concerned about—the individual still can sell under 
the Commission’s recommendations to another private citizen. He 
couldn’t use a licensed broker. 

Senator Ervin. He couldn’t even instruct the 

Senator Casr. That is right. 
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Senator Ervry (continuing). Broker as to the race of the man to 
whom he desired the sale to be made. 

Senator Case. That is right. 

Senator Erxviy. Thank you. 

Senator Case. Thank you, Mr. Chairman. é 

Senator Ervin. The Chair is delighted to know that some seniors 
from the West Side High School of Omaha, Nebr., are paying the 
committee a visit this morning and we will be delighted to have them 
stand and be recognized at this time. We are delighted to have you 
all with us and we are sorry that other duties prevent your very fine 
and able Senator, Senator Hruska, who is a member of this subcom- 
mittee, from being present with the subcommittee this morning. 

Thank you very much. 

Mr. Creecu. Mr. Chairman, the next witness is the Honorable John 
Stennis, U.S. Senator from Mississippi. 

Senator Stennis. 


STATEMENT OF HON. JOHN STENNIS, A U.S. SENATOR FROM THE 
STATE OF MISSISSIPPI 


Senator Srennts. Mr. Chairman, just one introductory statement 
batons t start on o.qtetement det Tp and as a fellow lawyer 
and public office holder over a period o with the chairman and 
with all due deference to the members of this Commission that I am 
going to refer to, I believe that their recommendations, some of them, 
especially ones with reference to my State, are a most flagrant viola- 
tion of the entire spirit as well as most of the letter of their authority 
under the law that I have ever seen. 

men are certainly honorable men but some of their recom- 
mendations I think are an outstanding illustration of how all of us 
are subject to being obsessed with the mission or power that we might 
be exercising and run by the lights of caution as well as the well- 
marked constitutional highway signs. 

A great part of my statement is going to be directed toward the 

recommendation that they made with reference to my State. 
In making that preparation, if I may say to the chairman, one of the 
finest. brief statements that I have Sumhen read in a long time was 
the chairman's remarks that he made in the opening of hear- 


T think the were made at that time, the opening, I know the ear] 
ast, for which 1 commend him very highly. I wish that all citizens 
could have a chance to read and ponder, if I may say, the chairman’s 
— wise and very able remarks, 

ow, Mr. Chairman, and members of the subcommittee, I appre- 


tothe twoblils S 1iiTand IBIS ony nd CEPTesS my Opposition 


served to a m 
necessary nor desirable. is is my conviction, both as a Senat 
as a citizen of the United States, and I think that to extend the life 


fostered and dominated | ] itica] j 
“p>! by pol te iency—have only 
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of the Commission and to give it added and expanded power would 
be a grave disservice to the entire Nation. 

The Staff Director of the Commission, in his recent appearance 
before the subcommittee, endeavored to justify its further extension 
by saying that there is a need “for an agency able to give the kind 
‘of advice and assistance which will contribute to peaceful and perma- 
‘nent solutions to racial problems.” 

_ Even if I should agree with this very dubious statement, I would 
be compelled to say that the Commission on Civil Rights does not, 
‘on the basis of past performance, fit the description which the Staff 
Director gave. 

__ One more word with reference to the creation of this Commission. 
‘The chairman will well remember the debates that went on when this 
bill was originally passed, the spirit behind its enactment, the cloak- 
room conversations and understandings that this would be largely a 
factfinding, factfinding and study group, and when they came out 
with some of these recommendations, especially this one concerning 
my own State, so far beyond its power and so far beyond the Consti- 
tution, it seems to me that if there is any lingering doubt in the minds 
of anyone who really studied it, that that doubt should have been 
completely dissipated with reference to the wisdom of extending the 
life of this Commission composed of a group with the inclination that 
these men have. 

On the record there is certainly nothing in the Commission’s activ- 
ities which would indicate that it has either the ability or the desire to 
bring about “peaceful and permanent solutions to racial problems.” 

On the contrary, its activities in the past have been well—and per- 
haps designedly—calculated to foment strife, turmoil, and bitterness 
and to pit people against people throughout the length and breadth of 
this great Nation of ours. 

And the bitter experiences that we are having today, Mr. Chairman, 
that have been generated here in the past few months and have week 
to week been spreading all over the Nation, some of the origins, some 
of the encouragement, some of the ideas of it came from the activities 
of this very Commission. 

Now, the Commission perhaps achieved the epitome of absurdity 
in its recent recommendation that Federal funds be withheld from a 
sovereign State of the Union because the Commission—acting as pros- 
ecutor, judge, and jury—came to the unilateral conclusion that there 
were open and flagrant violations of constitutional guarantees in the 
State of Mississippi. 

The Commission in its interim report of April 16, 1963, urgently 
requested that— 
the Congress and the President consider seriously whether legislation is appro- 
priate and desirable to assure that Federal funds contributed by citizens of all 
States not be made available to any State which continues to refuse to abide by 
the Constitution and laws of the United States. 

Even this recommendation for a bill of attaimder—for that is what 
it is—did not satisfy the misguided zealots on the Commission. They 
felt compelled to go further and recommend that— 
the President explore the legal authority he possesses as Chief Executive to with- 


hold Federal funds from the State of Mississippi, until the State of Mississippi 
demonstrates its compliance with the Constitution and laws of the United States. 
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The Commission was not even judicial or fair enough to suggest 
that an impartial determination be made as to whether the State o 
Mississippi was guilty of this outrageous charge. They acted upon an 
assumption of guilt and shifted the burden of proof to the State of 
Mississippi to demonstrate its innocence. — : 

What confidence, Mr. Chairman, can be imposed in an agency which 
would attempt to further its misbegotten concepts of constitutional 
rights by such a flagrantly unconstitutional method 

At the very least the Commission comes before the Congress now as a 
legislative and judicial freak—a worse than useless appendage to the 
vast array of existing and overlapping of the Federal agencies. 

Let me return to the extreme and absurd recommendations which 
the Commission made concerning the State of Mississippi. The Com- 
mission's statement was met—immediately and almost unanimously— 
by a literal torrent of repudiation, condemnation and careful disasso- 
ciation. This came from every source and quarter—from the Presi- 
dent of the United States, from the majority leader of the Senate, 
from Members of Congress on both sides of the aisle, and from the edi- 
torial pages of our leading newspapers and other publications. 

I think, Mr. Chairman, that that should evidence the strength of owr 
Nation, the immediate, forceful, complete repudiation of such a trans- 
gression of this kind starting with the President of the United States, 
extending across the board of public life, into the editorial rooms of 
the leading newspapers of our Nation, throughout the Nation, not just 
in one area, 

The analysis of one commentator deserves special comment. He 
pointed out that if a State must live up to the Constitution only be- 
cause it gets more out of the Union than it puts in, then every 
which pays more taxes than the Federal benefits which it receives must 
be ripe for secession. 

And in passing there, Mr. Chairman, they pointed out that my State 
received more, so said, of the Federal Treasury than it paid in. <Ac- 
cording to that standard and according to the figures a few years ago— 
I don’t have them for up-to-date, but just a very few years ago—every 
State west of the Mississippi River would come in that same category. 
That is a rather revealing fact of life but that was true a few years 
ago and I think still is. 


Commission composed of six highly educated men, promi . 
cators, who have petite whe pert oe 


_ Senator Ervin. They would have to admit that their recommenda- 
= none rere oe by — og ee as the cy Daryn 
n States a Vv such an un person Senator 

from North Carolina. ahaa 
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Senator Srennis. Well, you have mighty good company. 

They actually came before this committee, Mr. Chairman, and said 
that they really didn’t mean what they said, and the Commission was 
misquoted and widely misconstrued. This strategic retreat is not 
overly convincing, particularly in the light of the President’s prompt 
and appropriate reaction to the recommendation. The President re- 


pudiated it in these words, which I think ought to be quoted, and I 
quote: 


I don’t have the power to cut off the aid ina general way as was proposed by 
the Civil Rights Commission, and I would think it would probably be unwise to 
give the President of the United States that kind of power because it could 
start in one State and for one reason or another it might be moved to another 
State which was not measuring up as the President would like to see it measure 
up in one way or another. 

A very strong statement and a very true one. 

_ The distorted thinking of the Commission can best be illustrated by 
its unsupported and false statement-that— 

even children, at the brink of starvation, have been deprived of assistance by 
the callous and discriminatory acts of Mississippi officials administering Fed- 
eral funds. 

The Commission apparently would right this alleged wrong by 
taking action to withhold from the needy people of the State of all 
races welfare funds such as old-age assistance, aid to the blind, child 
welfare funds, Federal lunchroom funds, and the other funds which 
are so necessary to the continued welfare of the indigent. 

The latest available figures compiled by the Mississippi Department 
of Public Welfare discloses that 20,304 families receive welfare assist- 
ance for 62,839 children under the aid to dependent children program. 
Of this group, and I emphasize “of this group,” 77.7 percent of these 
families were Negro, with 50,770 children. Of the funds involved, on 
a dollar basis, 79.07 percent of the total amount went to Negro 
children. 

Senator Ervin. May I interrupt you at that point ? 

Senator Srennis. Certainly. 

Senator Ervin. I was struck by this very drastic statement in the 
recommendation of the Commission : 

BHven children at the brink of starvation have been deprived of assistance by 
the callous and discriminatory acts of Mississippi officials administering Federal 
funds. 

After making that statement the Civil Rights Commission made a 
recommendation, did it not, among other things, that all funds fur- 
nished by the Federal Government for the support of 50,770 Negro 
children and 11,842 white children be cut off. 

Senator Srennis. That, Senator, is correct. That is the point in- 
volved, reckless disregard for facts and contradiction on its face. 

Senator Ervin. And does not the Senator agree with me in the ob- 
servation that if there had been any basis for the charge of the Com- 
mission about callous action of the Mississippi officials, the Commis- 
sion forthwith made a statement which has been interpreted to mean 
that the Commission was prepared and anxious to see that the F ederal 
Government followed what the Commission considered to be the evil 
example of Mississippi officials? 

Senator Srennis. Except in that case, Mr. Chairman, the alleged 
charges against these Mississippi officials were not true and in the 
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case of the Commission it is true because it is put in black and white 
over their own signature. ‘ F ¢ 

Senator Ervry. Not only put in black and white but issued in a 
statement to the press so the whole press could carry this charge 

inst Mississippi. : 

Seeaen Seeulin. Yes. The further facts are, Mr. Chairman, the 
Civil Rights Commission somehow failed to discover that of all wel- 
fare payments made in Mississippi, including now the Federal mone 
and the State money, under the various programs, 61 percent of all 
these funds went to N Yet these are the people the Civil Rights 
Commission says will - helped if Federal funds are cut off from the 

. These are the people for whom the Commission professes to 
have such great solicitude. - 

Now, in addition to the enormity of the offense that I think they 
committed in this recommendation, how much credence can you give 
to the other recommendations? 

Senator Ervin. I don’t know whether the Senator has the figures, 
but the figures which I obtained indicate that in cutting off Federal 
ary for old-age assistance to Mississippi, 44,935 white people and 

0.440 Negroes would be affected. 

Senator Srennis. Those are approximately the same res I have. 
I have figures here that are taken from the Department of Welfare. 

Senator Ervin. Before we leave this point, I would like to ask 
you if the proposal made by the Commission as ey ee by the 
Senator from Mississippi and many others would not have involved 
cutting off funds for the colleges and agricultural and mechanical 
arts, grants for library services, vocational education, payments to 
school districts and impacted Federal areas, grants for ‘assistance 
for school construction, grants for vocational rehabilitation services, 
grants for defense, education activities, and also grants for the educa- 
tion of mentally retarded ¢ 

Senator Srennts. Yes. The Senator is correct in those figures and 
the list of groups affected, and I had already referred in my state- 
ment to some of them, including those that are mentally retarded. 

Senator Envin. Is the Senator conscious of the fact that among 
the Federal grants being given to Mississippi, as well as all the 
other States in the Union, there are grants for tuberculosis control, 
grants for promotion of general health, grants for the benefit of the 
chronically ill and aged, grants for mental health control, grants for 
heart disease control, grants for cancer control, grants for radiological 
health, grants for the elimination of water pollution, grants for the 
construction of waste treatment works and grants for ospitals and 
medical facilities construction ¢ 

Senator Stennis. That is the list of items that are involved in their 
sweeping recommendations. 

Senator Exvin. And I will ask the Senator if he is also aware of 


sistance but to families with dependent chi to the 

permanently and total] disabled, for oa aes and child wolfe 
services, for crippled children and child welfare services, and also 
grants for making Braille books available to the blind ¢ 


myself were carried out, would be grants not only for old-age as- 


— 
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Senator Srennis. Yes. That is correct. That is the bill of 
particulars. 

senator Ervin. Does the Senator not think that it would be a ter- 
rible thing for the F ederal Government to cut off grants for the 
benefits of so many helpless people in order to coerce the officials of 
the State to conform to the notions about many of our social prob- 
lems of those people on the Washington level ? 

Senator Stennis. Well, it is not only absurd on its face but it is 
an unmerciful coercion without regard to human beings. 

Senator Ervin. And is not the proposal to cut off Federal grants 
to persons of this character until the States conform to Washington’s 
viewpoint in effect a proposal that those States be robbed by coercive 
methods of the power of local self-government ? 

_ Senator Srennis. Well, it is that and in addition, too, it is a viola- 
tion of congressional enactments and laws the Congress passed and 
the President signed. It is a violation of every basic principle of 
humanity as well as sound political government. 

Senator Ervin. And do not such recommendations from a Federal 
Commission vindicate the wisdom of the Founding Fathers in estab- 
lishing local self-government in our constitutional system ? 

Senator Srennis. Yes, sir. That is another illustration of it, and 
the President himself in his statement here makes comment on the 
power to withhold funds, that it might spread from State to State or 
one President would have a different formula from another and give 
different reasons. 

Senator Ervin. Is it not another vindication of the statement of 
Woodrow Wilson to the effect that liberty has never come from gov- 
ernment, that it has always come from the subjects of government, 
and the history of liberty is the history of the resistance to undue 
governmental power ? 

Senator Stennis. Restrictions on, yes. 

Well, it illustrates the wisdom of our system, but even more than 
that, it illustrates here men, honorable men, getting obsessed and run- 
ning beyond their powers and beyond the constitutional principles of 
our Government and to carry on blinded in their innocence to the harm 
that they bring to others as the facts and figures here illustrate. 

And the chairman has quoted these figures and I think it is pertinent 
again to point out by conclusion that of all these welfare payments 
that have been enumerated in all the various programs, over 61 per- 
cent of them went to the colored people of the State which were the 
subjects of their recommendations. 

Now, these recommendations of the Commission would be laughable 
if they did not come from an agency of the Government which is 
charged with the duty of giving fair treatment to all of the citizens 
affected by its operations, not just to a special and privileged minor- 
ity group. ; Ndi 

Even as the Commission charged there were denials of constitutional 
rights in Mississippi, it called for steps—the withholding of Federal 
funds from Mississippi—which would clearly, patently and mani- 
festly grossly violate the same Constitution. _ NIA ’ 

The various Federal programs operating in Mississippi are admin- 
istered under carefully detailed congressional enactments. None of 
them contains the authority to withhold funds from any State for the 
reason urged by the Commission. The Congress has repeatedly re- 
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jected this principle and has defeated many attempts to prohibit the 
expenditure of Federal funds in those States where so-called diserini- 
nation is alleged to exist. : 

The Powell amendment has been repeatedly defeated both in com- 
mittees and on the floor of both Houses of C ae 

Obviously the President can neither enlarge nor diminish the wu- 
thority conferred upon him by the Congress with respect to these 
programs, and I am relieved greatly that he rejected out of hand the 
Suggestion that he was vested with any such power. _ . 

The mission's proposal is also unconstitutional on its face. 
There is just no provision in either the Constitution or the statutes for 
any kind or type of punitive action against ar entire State for alleged 
violations of law by some individuals. : 

Mr. Chairman, the rest of page 7 there, if I may ask unanimous 
consent that that be included in my statement without reading it here, 
is that agreeable ? 

Senator Ervin. Yes. 

Senator Sren nas. I have a statement beginning on page 8, the first 
two paragraphs, that I want to include but I don’t think it is neces- 
sary to read it now, if I may ask consent that those two paragraphs 
will be included. 

Senator Exvin. Yes. We will include it in the record. 

Senator Srenyis. It is not denied that the Commission does actually 
solicit complaints and it cannot be denied that the complaints are 
received and considered in a manner which does not insure their 
accuracy, reliability, and trust worthiness. 

This pa relates to the formal statements about handling of 
complaints by the Commission. The evidence—if I may dignify it 
by that term—on which the Commission bases its findings and its 
ridiculous recommendations is accumulated, not under the i 
shield of tried and proven judicial procedures, but in an ex parte 
manner by committees composed at least a of lay citizens. 

The witnesses are not under oath and are not subject to cross- 
examination, The Commission does not even afford the fundamental 
constitutional right of an accused to be confronted with his accnser. 
In fact, the Commission, with no judicial safeguards whatsoever, has 
attempted to accuse, indiet, convict, and punish an entire sovereign 
= _ as rt and — irrelevant allegations. 

st on to ma is type of agency permanent? Are we 
to enact lagilation in the future based on such investigations as have 
been made by the Commission ? 
_ I submit that normal legislative processes should not be subverted 
in this manner and that the action of the Congress should follow 
instead the proven deliberative process of committee study, investi- 
gation. and recommendation. 

T submit also that the executive branch of the Government should 
exercise its funetion of enforcing laws in accordance with our well- 
established traditions and precedents when a justifiable issue is prop- 
erly presented to a duly constituted court or when there hac been a 
inion) determination thet a law has been violated. 

r. irman, if T may allude to the chairman's experience on 
the bench, where he served not only with distinction but a t num- 
ber of experiences, T am sure the Chair is impressed here By just the 
results that flow from collecting evidence, so said, and complaints, 
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so called, and putting them into a formal report and issuing them 
out to the press, and thus disseminating them throughout the Nation. 

Now, can we entrust permanence or more power to a group that 
goes about—that approaches their business and their functions in 
such a spirit ? 

Let me give some examples of the meddlesome, unrealistic, and 
entirely useless activities of the Commission. Both private citizens 
and public officials in Mississippi have furnished me with copies of 
some of the questionnaires sent out by the Commission. 

T am sure there are many others. One questionnaire was received 
by a prominent attorney in Mississippi with a covering letter dated 
November 1, 1962, which announced that the Commission was, of 
all things, conducting a survey of lawyers. Included in this ques- 
tionnaire were such noncivil rights questions as the age of the recipient, 
whether he was engaged in the practice of law, whether he was a col- 
lege graduate, how long he had practiced, whether he was a member 
of the American Bar Association and the State bar association, et 
cetera. 

The pertinency of many of the questions to the field of civil rights 
is not readily apparent and there is sound reason to suspect that this 
was a make-work project to justify the existence of the Commission 
and the employment of some of its staff. 

In replying to the questionnaire the distinguished attorney to whom 
I have referred wrote the Commission and said : 

I have been practicing law nearly 50 years and am thoroughly familiar with 
the situation in the South relative to race relations, and there is more good 
will between the races in the South than you will find anywhere else in the 
world and which is being badly disturbed by your Commission, the NAACP, and 
such other groups that are doing more harm than good. In fact, such activities 
have set the advancement of the Negroes in the South back for 100 years. 

Mr. Chairman, I want to make a reference now to some of these 
funds that the chairman mentioned awhile ago, and if I may make 
partly a personal reference thereto, as a young boy and as a young man 
{ worked in » drugstore in a small town and saw the people coming 
there from a!! walks of life wanting medicine, buying medicine, and 
to see the doctors. 

There wasn’t any hospital in that town then. Now there is a com- 
plete modern, up-to-date Hill-Burton hospital that serves the county 
wide. I remember when there were some 30 doctors in the county 
and now there are only 4 or 5, but still through the facilities of the 
hospital and the instruments and the fixtures, everything that goes 
with it, to operating rooms, more people are served and they come 
there from all areas of the county, the white people, the colored, the 
same doctors serve them all, the same operating rooms, and they come 
there, and babies are born there, a great many of them. 

T have visited in that little hospital. I think it is one of the finest 
illustrations of a proper kind of Federal-State-community effort all 
combined together, everyone being served, and everyone happy and 
in fact delighted with the results, and I go there and visit among vari- 
ous patients from time to time regardless of color. 

That little town is where I have lived all my life. 

Now, that is the kind of program that this Commission, because 
of some other grievance, would cut off funds from Hill-Burton con- 
struction programs as the chairman mentioned awhile ago. 
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Now, the striking thing to me is that of all the propaganda and 
everything that is put out by people that know nothing about those 
conditions, have not lived with them, had no personal contact with 
them, know nothing about it, know nothing about the affinities of the 
races and the os and the economic situation and the day-to-day 
problems as well as the pleasures and benefits that go with life, where 
the races live together that way, they know nothing and have no per- 
sonal concept of those things. ; Lee 

They are the ones that make recommendations, sweep all this aside, 
tear down those relations, cut asunder, cut the cord that binds the 
races together by indescribable affinity there and liaison, if we want 
to use a more modern term, cut all that because it doesn’t comply with 
some person who knows nothing of the facts or their concept of what 
may be certain rights under the Constitution, throw overboard every- 
thing that has been built up over decades, even centuries, that has 
contributed to the welfare of both and to all, throw that all overboard 
and try to substitute in its place some preconceived concept like a 
mathematical formula, 

It won't work, never has worked. It won't work now. And after 
all the wreckage that we are creating here by these conditions that 
are going on in this country now and all that has been accumulated, 
it is going to have to be raked aside and we will have to g° back to the 
basic principles which I have described in the beginning here for these 
proper racial relations. 

But these Federal programs working together with the State and 
with the local community in that little hospital that is partly paid 
for by the county, by the town, and in some years they had to contribute 
to keep it going property, these are fine illustrations of p that 
-" = e day to day, week to week, and year to year for the benefit 
of all. 

Now, it is strange to me that on the national level the testimony of 
those that know something about this, because they are part of it, is 
rejected while the theorist and the perfectionist, his testimony is 
Be en and they try to write it into law. 

r. Chairman, I have another illustration here of a quotation, I 
ask that it be inserted in the-—— 

Senator Ervin. The entire statement will be inserted in the record. 

Senator Stexnts. Thanks. 

It is almost impossible for me to believe that there is any basis for 
contending that the Commission's record is such as to inspire any 
confidence in it as a trustworthy, impartial, and judicious agency of 
the Government. Certainly its toed does not inspire that confidence 
which would justify a broadening and expansion of its power and 
authority. 

I repeat these references are not to the members as individuals 
beeause they are worthy citizens, of course, but I refer to the record 
= oe its deficiencies. — 

“et, there is a new section in ills now before the subcommi 
which provides that the Commission shall : a 

Serve as a clearing house for information and 
assistance to Government agencies, communities, Eimeria: cma 
individuals, in respect to equal protection of the laws, including but not limited 
to the felds of voting, education, employment, the use of public facilities, trans- 
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and here is the crown of all— 
and the administration of justice. 


Senator Ervry. I have some questions on that point I want to ask 
the Senator later. 

_ Senator Srennis. Well, that ends the quotation here upon that par- 
ticular requested power. 

On its very face the power and authority here sought is so broad 
‘and sweeping as to infringe upon the established jurisdiction of other 
‘agencies. The Commission would be authorized in civil rights cases 
‘to “provide advice and technical assistance” to all and sundry includ- 
ing Government agencies. 

I theorize that this means that it would have a staff of lawyers to 
provide advice and assistance to the Department of Justice which 
already has its own civil rights division financed at the expense of 
the taxpayers. 

If they weren’t going to have the lawyers to advise the Department 
of Justice, I don’t know who else they could have. The Commission 
would be empowered to interfere in the “administration of justice” 
which I had thought was historically reserved for the courts. 

The provision in both 8. 1117 and 1219 which would endow the 
Commission with broad rulemaking power constitutes another grab 
for authority by this agency. Every student of the Constitution and 
administrative law knows that any rulemaking power should be exer- 
cised most carefully within the framework of the basic legislation. 

Properly exercised it is the medium for the fulfillment of the con- 
gressional design. Improperly exercised, it is a tool and a method for 
the assumption of unwarranted power. I think that the recent recom- 
mendations of the Commission show that it has prejudged every im- 
portant issue which might be presented to it in the future and that 
the members can be expected to have little or no respect for the pre- 
scribed limits of their authority. Certainly it would be perilous for 
the Congress to enlarge their power. 

While I am not advised, Mr. Chairman, of the number of personnel 
employed by the Commission, I am sure that the subcommittee will 
inquire closely into this question. 

In conclusion, Mr. Chairman, let me say that the entire record of 
the Commission leaves little doubt but that its members are imbued 
with preconceived opinions, judgments, philosophies and motivations 
which render them utterly incapable of that fair, impartial, unbiased 
and judicial approach which is so necessary to reasonable and har- 
monious relations between the races and to a peaceful solution of 
existing problems. 

Since the Commission members fail or refuse to recognize the basic 
truth that there are two sides to every question, I think that the pos- 
sibility of the Commission making any contribution to the improve- 
ment of racial relations is now foreclosed. It simply fails to recog- 
nize—as all fairminded persons must—that all too often spurious and 
baseless allegations, although apparently credible when made, fade 
and become discredited when the other side is afforded an opportunity 
to state its case. 

I say again, Mr. Chairman, that the Congress will be performing 
an act of both mercy and sound judgment if we now let this useless 
appendage to the body politic die the peaceful death which the Con- 
gress originally ordained for it 6 years ago. 
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Instead of extending the life of this Commission and thereby norms 
ing it to continue and expand its agitational activities which succee 
only in stirring racial strife and discord, we would do a far greater 
service for the Nation if we devoted our energy to the restoration of 
peaceful and harmonious relations between the races. 

The Government should abandon its support of those who are so 
eager to sow racial bitterness and discontent for their own selfish 
ends. Let us return to the concept of rule by the established and 
orderly processes of law. Let us restore the lem on race relations 
to its proper place in the legal scheme of things and let men of good 
will work together for a proper and peaceful solution in accordance 
with established legal procedures and remedies without being ham- 
pered by the extremist activities of a group of political busybodies. 

Gentlemen, that concludes my statement. I thank you. } 

Senator Ervix. I would like to ask the Senator some questions. — 

Does not the Senator think that the recommendation of the Civil 
Rights Commission us interpreted by the President, much of the 
American press, the Senator from Mississippi and myself, that 
Federal grants to Mississippi be cut off for the present, amounts to 
a recommendation that the President usurp and exercise authorities 
that belong to Congress alone? 

Senator Srennts, Oh, yes. Clearly so. Clearly so. Whatever 
power is in that field, it is solely congressional power and I doubt 
that the Congress could impose such arbitrary restrictions. 

Senator Erviy. And do not the acts of Congress providing for 
these various grants specify the terms and conditions upon which 
the grants are to be naa? 

Senator Srennis. The formulas are written into the bill as the 
Chair knows. 

_ Senator Erviy. And if the President were to annex other condi- 
tions, he would be amending an act of Congress when as a matter of 
fact he has no legislative power whatever under the Constitution. 
_ Senator Stennis. The Senator is correct. If he was willfully try- 
ing to commit an act like that, it would be unlawful and that dela 
be enemy for impeachment. 

Senator Ervin. Does the Senator know of any power in the Con- 
stitution which vests in the President the power to condemn a State 
or an individual ¢ 

Senator Stennis. Well, the President has no such power. 

Senator Exvin, Is not that a judicial power? 

Senator Stennis, Oh, yes, the power to impose penalties, yes. It is 
purely a judicial power. 

Senator Ervin. Does not the due-process clause of the fifth amend- 
ment prohibit any ageney or any Federal court from condemni 
anybody, any institution or aay y agency of a State government with- 
out first serving notice and a Ing an opportunity to be heard in 
their own behalf? 

Senator Stennis. Well, that is fundamental and essential. It is 
really included in the term “due process of law,” but in that case it 
is spelled = as nar eng has said. 

Senator Ervin. And does not the Senator think that the recom- 
mendations made by the Civil Rights Commission as end ae: by 
him and myself and many others show a woeful lack of appreciation 
of the fundamental concepts embodied in the due-process clanse? 


SO 


CIVIL RIGHTS COMMISSION 199 


Senator Srennis. Unquestionably it is in almost every half page of 
‘their recommendations. I cannot understand how it could happen in 
such flagrant disregard of the basic principles of the law. 

Senator Ervry. First I want to say in fairness to two of the Com- 
missioners, Vice Chairman Storey and Dr. Robert Rankin, that they 
have dissented, on many occasions, from the advice which the Com- 
mission tendered to the Congress. 

Now, I want to call the Senator’s attention to the recommendation 
of the Civil Rights Commission made in 1961 in book 1 entitled “Vot- 
ing,” at page 139. 

Recommendation No. 1. 

I will leave out some things that are not material to my questions. 

That Congress— 


acting under section 2 of the 15th amendment and sections 2 and 5 of 
the 14th amendment— , 

enact legislation providing that all citizens of the United States shall have a 
right to vote in Federal or State elections which shall not be denied or in any way 
abridged or interfered with by the United States or by any State for any cause 
except for inability to meet reasonable age or length-of-residence requirements 
uniformly applied to all persons within a State, legal confinement at the time of 
registration or election, or conviction of a felony. 

Now, that recommendation was to be implemented by an act of Con- 
gress, and Vice Chairman Storey and Commissioner Rankin dissented 
on this ground, among others: 

Many States have voting requirements more extensive than age or length of 
residence, incarceration, or felony convictions. These qualifications, having 
nothing to do with race, religion, or national origin, are an important element in 
preserving the sanctity of the ballot. They are specific disqualifications which 
are felt justifiable for the good of the State. Disqualifications of persons whose 
mental condition makes it impossible for them competently to exercise the dis- 
erimination necessary in voting has long been accepted. Many States disqualify 
paupers supported by municipal or county officials on the theory that these people 
are too easily exploitable by such officials for their own purposes. The security 
and purity of the ballot can be destroyed by permitting illiterates to vote. And 
as the English language is still the official language of the United States, there is 
good justification for States requiring that voters have at least a rudimentary 


knowledge of this language. 

I will ask the Senator from Mississippi whether or not he agrees with 
Vice Chairman Storey’s and Commissioner Rankin’s dissent. 

Senator Srennis. It is so true and so correct and clearly points out 
by members of the Commission the fallacy of the reasoning of the 
majority. 

Senator Ervin. Is there anything in the 14th amendment or 15th 
amendment which would vest in the Congress power to deprive the 
States of the right and the power to say that insane persons, idiots, 
paupers, and illiterates shall not vote? : 

Senator Srennis. To the contrary, it is clear that there is no such 
sower and it has so been recognized by the Congress and the people 
of the United States. 

Senator Ervrn. I would like to ask the Senator if the 2d section of 
the 14th amendment does not expressly recognize that States have a 
right to deny the franchise on grounds satisfactory to the States and 
not prohibited by the Constitution and that the only penalty to be 
visited upon the States for so doing is to have their representation in 


Congress reduced 4 
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Senator Srennts. Correct. The Senator is—— ; 

Senator Ervin. And I will ask the Senator if the only matters In 
respect to which Congress is authorized to legislate, under the fifth 
amendment, is prohibition of the denial or abri ent of the right to 
vote solely on the basis of race, color, or previous condition of servi- 


tude. ; 
Senator Srennis. That is correct, and it came through a constitu- 


tional amendment then. [ : 

Senator Ervix. Does not the Senator agree with the chairman mm 
the conviction that if Congress, following the recommendation of the 
Civil Rights Commission, were to pass such a statute, It would be 
totally unconstitutional because Congress has no power to deny the 
States the power to disenfranchise insane persons, idiots, paupers, or 
illiterates ! 

Senator Srennis. That is true, by an unbroken line of precedents, 
always recognized by the C and a bill partly along the lines 
that the Commission Pence, was defeated last year. 

Senator Exvi~. And I would like to ask the Senator if the Com- 
mission itself didn’t recognize the validity of the Senator's position 
in their previous recommendation that such action as this be taken 
by a 23d constitutional amendment rather than by statute? 

r Srewnis. I don’t personally recall, but I am sure the 
Chair—— 

Senator Ervin. I refer to the recommendation which states quite 
clearly that the Constitution should be amended to give every person 
of requisite age and who has met residence requirements an abso- 
lute right to vote in any election held anywhere in the 50 States for 
a Vig ding 

Senator Stennis. That correct statement—— 

Senator Ervin. These are recommendations. 

I would want to call the attention of the Senator to another recom- 
mendation, No. 2, on this voting propositi found in the same 
book, on which the Senate t several weeks of last session. 

Recommendation No. 2: Congress enact legislation providi 
that in all elections in which under State law a literacy test 
understanding or interpretation test or any educational test is ad- 
ministered to determine the qualifications for electors, it shall be 
sufficient for qualification, that the elector have completed at least six 
grades of formal education. 

Now, before I ask the Senator a question, I want to call his attention 
to section 2 of article 1 of the Constitution which says: 


The House of Representatives shall be composed of Members chosen every 


second Year by the of the several States, and the Electors in each 
State shall have the te ~~ 
ey a requisite for Electors of the most numerous 


I also want to call the Senator's attenti i isi 
enttion 1 of articie®: oh ain maida sasigs. 
Each State shall appoint, in such manner as the legislature thereof 
direct, a ber of electors equal umber here. 
aquantives: to which the State may be entitled in the ——— — 
I want to call the Senator's attention j iti 
soo ad ma male in addition to the 17th amend- 


Section 1. The Senate of the United States shall composed Senators 
from each State, elected by the people thereof, for six years ane Lech sone 
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shall have one vote. The electors in each State shall have the qualifications 
requisite for electors of the most numerous branch of the State Legislatures. 


I will ask the Senator if the Supreme Court of the United States 
hasn’t held consistently that under those provisions of the Constitu- 
tion, the State and not the Federal Government has the right to pre- 
scribe the qualifications for voters, 

Senator Srennis. It is clear. Just as clear as can be. And it has 

always been so held. 
_ Senator Ervin. I will ask the Senator if that was not held by the 
Supreme Court in the case of Williams v. Mississippi, reported in 
170 U.S. Supreme Court at page 225, and also in Guinn v. United 
States, reported at 238 U.S. 347, and in Lassiter v. Northampton 
County Board of Elections, reported in 360 U.S. 45. 

Senator Srennis. Those are the precedents. 

_ Senator Ervry. I will ask the Senator in his judgment as a lawyer 
if that second recommendation of the Commission on Civil Rights 
which I have just read is not a recommendation that Congress usurp 
and exercise power which it does not possess and undertake to deprive 
the States of power which the States do possess under the Constitution. 

Senator Srennis. Well, that is what it does and it is the purpose; 
couldn’t be any other purpose. It is an amazing thing to me in view 
of the precedents that the Senator has cited of the courts, the action 
of the people in adopting constitutional amendments, the action of the 
Congress in proposing constitutional amendments, and also the Con- 
gress In rejecting bills that would carry out such a measure as being 
unconstitutional, it is just beyond conception to me that this Com- 
mission would make such a recommendation. 

Senator Ervry. And can the Senator understand how such eminent 
lawyers as are several of the members of this Commission could con- 
cur in such a recommendation ? 

Senator Srennis. I cannot understand it and I say I know they are 
patriotic citizens. I think it must be some kind of obsession. Some- 
times we call it bureaucratic zeal and I don’t know how to understand 
it, but it is so clear and unmistakably erroneous that I wouldn’t want 
to entrust them with continuation of any power. 

Senator Ervin. Certainly the constitutional provisions which pro- 
hibit a State from denying anyone the right to vote on account of 
race, creed, color or previous condition of servitude would not deny 
the States the right to prescribe any other qualifications for voters. 

Senator Srmnnis. Certainly not, and the amendments themselves 
carry the provision forward in its own language that continues the 
power of the States to prescribe the qualifications. That is the original 
language in the Constitution and it is carried forward word for word 
in each amendment. 

Senator Ervin. Now, the Senator called attention a moment ago to 
the recommendation that the Civil Rights Commission have its life 
extended and also that it be given authority to give advice to others in 
addition to Congress. 

Senator Stennis. Yes. 

Senator Ervin. I want to ask the Senator a question or two in 
reference to administration of justice. 

T call the attention of the Senator to the recommendation made by 
the Commission in its 1961 report, book 5, entitled “Justice,” on pages 
112 to 118. 
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Now, the Commission recommended that Congress consider the 
advisability of enacting a companion provision to section 242 of the 
United States Criminal Code which would make the penalties of that 
statute applicable to those who maliciously orm, under color of 
law, certain described acts including the following: subjecting any 
person to unncessary force during the course of an arrest or while the 
person is being held in custody. , : 

Now, we presently have a statute, do we not, section 242, which 
makes any State law-enforcement ollicer, who uses force upon any 
person that he is arresting or detaining on a State charge for the pur- 
pose of depriving him of any rights, privil or immunities secured 
or protected by the Constitution or laws of the United States, subject 
to fine and/or imprisonment. 

Senator Stennis. I remember that section. 

Senator Erxvry. Now, doesn’t this recommendation go far beyond 
that! 

Senator Srennis. Well, as I understand the reading of it by the 
chairman, yes. 

Senator Ervin. Now, in the old statute an officer could not be con- 
victed unless he used unnecessary force and violence. 

Senator Srennis. Yes. 

Senator Exvin. In effecting an arrest or detention. 

Senator Stennis. Beyond the call of duty. 

Senator Ervin. For the purpose of denying the man his rights 
secured to him by the Constitution or the laws of the United States. 

Now, this recommendation if enacted into law would make every 
State officer who uses force to effect an arrest or retain a in 
custody subject to indictment in the Federal court upon the charge 
that he had used more force than was actually necessary in the ex- 
citement of the moment. Isn't that right ¢ ’ 

Senator Stennis. That is correet. That is the way I understand it. 

Senator Ervin. Now, I will ask the Senator, if ; were so 
foolish as to enact this recommendation into law, would it not put 
—_  _— ips patente gente that ae — ff, wy) deputy 

eriff, iceman and e constable in n il 
tha kod of 4, dilemanns if ba oliod te ens.ths fous mbosmeny tn, 
effect an arrest or prevent an escape when he encountered forceful 
resistance from the alleged criminal, then the alleged criminal would 

ly eseape or assault the officer, even perhaps murder him in an 
extreme case. Wouldn't this be a possibility if he underestimated 
Fo ast 
NNIS. is and a j 
of the crime of nogleet of ofc — wp erin 
ator Ervin. That is right. He would be subj 
law to misfeasance in office and to failure to ag a ae 
a > other hand, den overestimated to ay A the 
ount of force necessary to enable him to i rrest 
the all criminal or my retain the alleged pte eae pwnd th 
he would be subject to being indicted and prosecuted in the disney 
a, y coh yt og Government which was allied with the 
mea Ey of the law-enforcement authorities of the State, 
Srennis. He certainly woul : 
that occurred but it would so hold the Mf ‘oom pe Bag fw Goon 
intimidation that they couldn't be effective. ae 
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Senator Ervin. And does not the Senator agree with me that this 
recommendation does not apply to any officer arresting people for 
violation of the Federal law but applies only to State law enforcement 
oflicers undertaking to arrest or detain a person upon a charge of 
violating a State law within the borders of the State in which he 
functions ? 

Senator Srennis. Well, the chairman has shown how very ridicu- 
lous the recommendation is, how impractical it is. 

Senator Ervin. Can the Senator as a practical matter conceive of 
any statute which would make it more difficult for States to enforce 
Bee oe laws within their own borders against their own citizens 
than this? 

_ Senator Srennis. Well, it would put them out of business, and that 
is one of their very first duties, too, enforcement of their own law. 

Senator Ervin. And I will ask furthermore if the Senator can think 
of any action that could be taken by the Congress that would do greater 
injury to good Federal-State relations. 

Senator Stennis. That is a very practical aspect of it. It would 
virtually destroy any possible basis for a proper relationship. The 
Senator is correct. 

Senator Ervin. Does not the Senator agree with me in the suspicion 
that the members of the Commission who made this recommendation 
have become so solicitous about the rights of persons charged with 
crime that they have forgotten that the primary object of the criminal 
law is to protect society against those who murder, rape, rob and com- 
mit other crimes ? 

Senator Srennis. Well, that is correct. It gets back to the idea of 
an obsession on one or two subjects and runs by the red lights and 
the constitutional highway signs in the entire structure. 

Senator Ervin. In other words, when an organization or individual 
becomes a crusader, he is easily blinded to some of the realities of life, 
is he not? 

Senator Srennis. Yes, sir, and I tell you frankly, I don’t have the 
privilege of knowing these gentlemen but I can’t help but believe 
that a great many of those recommendations there originated with 
someone else, were written by someone else and only in the rush of their 
affairs they did not give them the usual circumspect attention. Other 
wise they would see the flaws, some at least of the flaws that the chair- 
man has pointed out. 

Satie Ervin. Well, I am not reflecting on the zeal or the patriot- 
ism of the members of this Commission. I am only reflecting upon 
their good judgment. 

Senator ees, Their conclusions. 

Senator Ervin. And I think that had they had any concern with 
the practical administration of law, they would never have made this 
recommendation. 

Senator Srennis. That is one of the things that I was thinking 
while the chairman was enumerating those matters, that such statutes, 
on such subjects, should originate in the minds and work of the people 
who have had some experience, some contact with the problem. 

Senator Ervin. And these men are fine men. It is difficult when 
men of this kind who serve on a per diem basis only are necessarily 
compelled to adopt a recommendation or recommendations of mem- 
bers of the staff of the Civil Rights Commission who may themselves 
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have had no practical experience in respect to the matters with which 
they are dealing. 4 , : 

Now, I want to ask the Senator another question concern! this. | 

Recommendation 3 on page 112 of the same book on “Justice, 
book 5. 

Recommendation 3, that Congress consider the advisability of amending sec- 
tion 1983 of title 42 of the United States Code to make any county government, 
city government, or other local governmental entity that employs officers who 
deprive persons of rights protected by that section, jointly liable with the 
officers to victims of such officers’ misconduct. 

This deals with situations wherein the officers engage in acts that 
exceed their authority. 

Senator Srennis. Yes. , 

Senator Ervry. I would like to ask the Senator if Blackstone does 
not tell us in his Commentaries on the Law of England, that in the 
early days of the common law there was a principle that if a person 
was going through a certain territory and sustained a wrongful injury 
at the hands of an individual, everybody in the community was held 
liable for the consequences. 

tor Srennis. I remember that provision. 

Senator Ervin. I have a vivid recollection that Blackstone stated 
in deny - ows alg oa this law fell or por ond. wae epee 
when the ish- ing race acquired a sufficient degree of intelli- 

ce and civilisation to waits that it was unfair and unjust to visit 
the sins of the guilty upon the innocent. 

Senator Stennis. Yes, the individual responsibility idea. 

Senator Ervin. And does not the Commission’s recommendation 
contemplate that we shall revive a principle of law which was out- 
moded centuries ago and visit upon all the innocent taxpayers of the 
community the tran ions of individual law enforcement officers? 

Senator Stennis. That would clearly be its purpose. As I recall, 
there were measures at that time during the unfortunate reconstruc- 
tion days—I don’t recall to what extent they were ever enforced but 
those ok xg: were written into some unfortunate congressional 
acts which I think were later repealed. 

Senator Ervrx. Does not the Senator feel that sins of the guilty 
os to be visited upon the guilty alone? : 

ator Srennis. That is one of the basic concepts of our form of 
government and our ideas of justice and right. 

Senator Ervin. But does the Senator think that if this is going to 
be adopted as a principle of law that we ought also to amend the 
statues, to hold the Federal taxpayers Pepe 
the Federal officers! 

Senator Stennis. Of course, to balance it off that would be neces- 


"tee 
ator Ervrw. What is sauce for the State rtain] 
06 he eneee dor the Fodees gander certainly ought 


Senator Srennis. Fe goose, yes. Well said. But we don’t 


e for the inequities of 


given the power to supervise transactions in real estate and to deny 
the right to 
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select the person he rents to, and the right of a real estate broker to 
carry out instructions of the owner of the property with reference to 
any preference he might have that the sale be made to a person of a 
particular race, 

Does not the Senator think that the right to use and dispose of 
property as the property owner sees fit constitutes one of the most 
precious rights which Americans in the District of Columbia have 
thus far enjoyed ? 

Senator Stennis. Well, it is one of the most fundamental rights 
and if that is to be destroyed, then by the same token, by the same 
process, any other right could be taken away. I don’t know of one 
more fundamental than that. 

Senator Ervry. Does not the Senator think that a man would be 
reduced to economic bondage if the Federal Government undertakes 
to tell him what he can do with respect to use and sale of his own 
property ? 

Senator Stennis. I think, Senator, that it is a part of the general 
prevalent attempt to downgrade everything and everybody on the 
false concept of so-called equality. I think the generation we came 
up in, the idea was everybody tried to improve their position and ele- 
vate and pull up by your own bootstraps, or some other way, and I 
think the trend now is to downgrade everything and level it off. 

Senator Ervin. In other words, America became great because 
America gave her people a liberty; did it not? 

Senator Srmnnis. Yes. 

Senator Ervin. It gave them a liberty to acquire, use, and sell prop- 
erty and it gave them a liberty to manage their own affairs. 

Senator Stennis. Liberty and responsibilities personally. 

Senator Ervin. Do not these recommendations show that some peo- 
ple value what they call equality far more than they do liberty ? 

Senator Srpnnis. Well, undoubtedly, as I say, that is the trend 
with a great many, to downgrade.and pull everything down to a com- 
mon level and make it even, equal, aaah it is destroying the basic—not 
only the basic rights but the basic—the mainspring of our strength, 
I think, in our Government, that is, the individual responsibility, and 
then individual rights as the chairman pointed out. 

Senator Ervin. Now, there is another recommendation I will not 
undertake to read but which recommends that either the Congress or 
the President by Executive order—they apparently accept the theory 
that the President has the power to legislate by Executive order— 
subject any lending institution to supervision by a Federal agency in 
respect to any loans they might make on mortgages for the acquisition 
of homes. 

In other words, this is a recommendation that the Federal Govern- 
ment undertake to supervise the exercise by lending institutions of the 
right to make loans of their own money or the moneys in their deposit. 

Does not the Senator thing that that is an intolerable interference 
with the rights of people to make loans of their own money as they 
see fit? 

Senator Stennis. Well, to an extent it is a confiscation of property 
because it takes away from the owner certain privileges that he has to 
use that property as a means to the end to which he can put it, and I 
think before we leave that subject, I have about concluded that the most 
serious threat of all with reference to all this, the use of this power in 
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new ways, to leveling off and everything else, is the use of the economic 
power of the Federal Government. You take the spending of around 
3100 billion per year every year. ‘There is a power that goes with that 
that never has been equaled in world affairs before. No nation has 
ever had such power, and the use of it through the various mediums 
that the chairman has already mentioned, the agencies of the Federal 
Government in holding or withholding funds, recommendations of 
this Commission as an illustration, and then further the Senator has 
cee out now the proposal that any lending agency that has any 

nancial dealings with the Federal Government, that they will be 
subject to that control, too, and that is the most devastating, the eco- 
nomic power is the most devastating power of all, I think. 

Senator Ervin. And in that connection I was very much concerned 
about a statement in the recommendations concerning cutting off funds 
to Mississippi in which the Commission seemed to be more concerned 
about these matters than they were about the effort in the United States 
to keep ahead of the Russians in the space race. 

Senator Stennis. About what? : 

Senator Exvry. Our efforts to keep ahead of the Russians in the 
space race. Actually they deplored that NASA was contemplating 
building a moon rocket plant in Mississippi. They thought oon a 
trip to the moon ought to be subordinated to the accompli nts of 


this so-called civil rights p ‘ 

Senator Srennis. Yes. Phat is more than - a trip to the moon 
involved there. What is involved I think is the mastery of space in 
which we cannot be second place. It has a military significance. 

Senator Ervin. Survival of the Nation in the perilous age in which 
we find ourselves, made secondary to the implementation of their 
ideas as how society should o 

Senator Stennis. That was their recommendation. I don’t see how 
they could have deliberated over that one very long without someone 
pointing out how far afield it would go. 

Senator Exvix. Senator, in 1883 the Su e Court of the United 
States struck down laws as invalid, which were similar to what the 
press says the President is about to recommend to Congress wi 
reference to so-called public accommodations. The Supreme Court 
said in the Civil Rights case that this was not State action, but action 
of individuals. This is in view of the so-called civil rights proposals 
of modern vintage. 

Senator Stennis. What case was that, Senator? 

Senator Exvix. The Ciri? Rights cases. 

Senator Stennis. Yes. New Orleans. 

Senator Exvin. Here is what the Court says: 

When a man has emerged from slavery and by the 
tion has ye off the intemperate of 


I will ask the Senator if he with me that all of these 
= which have been made by the Civil Rights Commission to which 

have called his attention, are proposals in which certain persons or 
certain Americans or certain pee of Americans are selected from 
other Americans solely upon the basis of their race and are made spe- 
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cial favors of the laws and are excused from having their rights 
adjudicated by the laws by which the rights of all other Americans 
are adjudicated, in violation of that admonition of the Supreme Court 
in the Civil Rights cases. 

Senator Srrnnis. Well, that is the trend unmistakably. 

Senator Ervry. And isn’t it a great tragedy when the proponents 
of a program come before the Congress and say that their program 
cannot be carried out unless they take precious rights away from all 
Americans and give special rights to other Americans, never asked by 
or granted to any other Americans in the history of our country. 

Senator Stennis. Right. Well, that is what it is equal to now. 

Senator Ervry. In other words, I do not believe that the American 
dream of liberty has to be converted into a nightmare, and that is 
what to my mind these recommendations that all Americans be robbed 
of basic rights and that the Government undertake to control their 
economic affairs, their political. affairs, and their personal affairs, 
come to. 

Senator Srennis. It will mean a complete change in the concept 
and operation of our form of government. A complete transition 
without having changed a letter in the Constitution. 

Senator Ervin. I would like to ask the Senator if he does not agree 
with me in the proposition that there are now upon the statute books 
of the Federal Government sufficient statutes to secure the civil rights 
of all Americans of all races and to punish any person who deprives 
any Americans of their civil rights. 

Senator Srennis. Oh, unquestionably so. I think frankly a great 
deal of these proposals are just political. They are politically moti- 
vated to have issues, so-called issues, at least, in elections, making a rec- 
ord, so to speak. We already have the law, the needed law on the 
books. 

Senator Ervin. I would like to call the Senator’s attention to the 
statute, 18 U.S.C. 242, “Deprivation of Rights Under Color of Law”: 

Whoever under color of any law, statute, ordinance, regulation or custom 
willfully subjects any inhabitants of any State, territory or district to the 
deprivation of any rights, privileges or immunities secured or protected by the 
Constitution or laws of the United States, or to give punishment, pains or 
penalties on account of such inhabitant being an alien or by reason of his 
color or race, than are prescribed for the punishment of citizens shall be fined 
not more than $1,000 or imprisoned for not more than 1 year, or both. 

Now, that statute has reference to action of State officers or local 
officers. I will ask the Senator if that doesn’t make any State or 
local officer of any character a criminal, subject to fine or imprison- 
ment, if he willfully deprives any American citizen of any right, 
privilege or immunity secured by the Constitution or laws of the 
United States. 

Senator Stennis. Well, that is correct, and as I recall, that is the 
section in which we have cases that have already been decided, yes. 

Senator Ervin. That is right. 

Senator Stennis. The law is very settled and clear on it. 

Senator Ervry. Then I will call the Senator’s attention to 18 U.S.C.. 
section 241, which concerns conspiracy : 

If two or more persons conspire to injure, oppress threaten or intimate any 


citizen in the free exercise or enjoyment of any right or privilege secured to 
him by the Constiution or laws of the United States or conspire to exercise the 
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3 : in disguise on the highway or on the premises 
rg Beto with intent tS paseent or hinder his free exercise or enjoyment of 
any right or privilege so secured, they shall be fined not more than $5,000 or im- 
prisoned not more than 10 years, or both. a 

I will ask the Senator if these statutes do not make any citizen who 
conspires or any party to a conspiracy which deprives any American 
citizen of any color, of any right secured to him by the Constitution 
or laws of the United States, a criminal subject to fine and impris- 


Senator Srennis. It certainly does. They are very sweeping 1n 
their nature. The first one you read pertains to the facts, the second 
to the conspiracy. ‘ 

Senator Ervin. The Senator has been here a long time. I will not 
detain you much |] r, but I will ask this general question. 

Senator Srennis. Pardon me just a minute. 

Senator Ervin. Are there not Federal statutes already u the 
statute books and embodied in title 42 of the United States e which 
give civil remedies by way of damages for any injury done to any 

deprived of any right under the Constitution or laws of the 
Gnited States or which would grant him preventive relief 
any threat or deprivation of any right or privilege under the Consti- 
tution or the laws of the United States? : 

Senator Srennis. Statutes are very, very complete in that respect 
and very broad. ¢ 

Senator Ervin. I will ask the Senator in his papene as an experi- 
enced lawyer if the statutes already upon the bea are not sufficient 
to punish any deprivation or redress any wrong of any civil right of 
any citizen and to prevent any threatened deprivation and therefore 
any other civil right statutes are wholly unnecessary. 

ator Stennis. I think the Senator is correct. The statutes are 
very complete. You have to do it according to judicial processes, 
judicial procedure which you should have to do. 

Senator Ervin. The reason that the Commission comes with recom- 
mendations to Congress is because they don’t have to prove anything 


to 

Senator Stennis. That is right. 

Senator Ervin. All you have got to do is list-— 

Senator Stennis. is right, and this is a way to get around the 
fundamental concepts of our administration of justice as I see it, 
They try to make out the case in the Congress rather than in the 
courts, 

Senator Ervix. I only want to say the veneer of the law are too 
slow and so they adopt the philosophy of the lynch mob and say, since 
the law is so slow we will take the thing in our own hands on a dif- 
ferent basis. 

Senator Srennis. Yes. I thank the Senator for his comments. 

_ Senator Ervry. I will ask the Senator if he does not agree with me 
in the proposition that these recommendations about new laws in the 
civil rights field are calculated to lynch constitutional government in 
the United States as well as a system of government of laws rather 
than a government of men. 

Senator Stennis. Well, as I said a few minutes ago, there is no 
doubt in my mind we are having an evolutionary change. It is almost 
revolutionary change by following this concept here of changing the 
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approach and changing the remedy and going beyond the Constitu- 
tion without changing it, just reinterpreting, and I call it a down- 
grading of individual rights and a downgrading of individual re- 
sponsibilities which I think would eventually erode and destroy our 
very concept of government. 

I want to mention one other point, too. This downgrading and 
talking about voting rights, it is one of the great privileges of our 
Government for a citizen to vote and I want those that are qualified 
to have that privilege but the idea of just taking away all the qual- 
ifications and letting everybody vote, I think is fundamentally un- 
sound and I have said so before. I think that concept is another 
part of the downgrading of responsibility, downgrading of necessary 
achievements. A great deal has been said about the people that are 
eligible to vote that don’t vote in any given election. I am not wor- 
ried near as much about those that are eligible and don’t vote as I 
am the ones that do vote that are not—they don’t know what they 
are doing when they vote. They don’t know what the issues are. 
They haven’t weighed the issues and haven’t weighed the qualifica- 
tions of the candidate, but rather they vote in complete ignorance or 
in block voting. 

I think that is the thing that we have for most immediate concern. 
And I almost worship the right of a person to vote in a proper way 
and when he has met the qualifications. 

I thank the Chair. 

Senator Ervin. I would like to make this closing observation. The 
most precious possession of all of our people of all races is the con- 
stitutional system of government we now have and the system of laws 
which says that we should have a government of laws and not of 
men. I am convinced that Americans like the Senator from Missis- 
sippi who fight these laws proposed in a moment of national emotion, 
are really and truly fighting to preserve our system of constitutional 
government and our system of laws for the benefit of all Americans 
of all races and all generations, and the Senator from Mississippi is 
doing all he can do to keep the crusaders and the zealots from push- 
ing down the column on which our temple of Government and laws 
rises. 

Senator Srennis. I thank the Senator for those very generous re- 
marks. I follow the leadership of the Senator from North Carolina 
in his learning and application of that learning, follow it with great 
profit as do many of us, and I think that the Senate as a whole fol- 
lows a great part of his wise counsel and advice. I thank the Senator, 
too, for the privilege of being here before his committee. 

(The complete statement of Senator Stennis follows :) 


SrATEMENT OF SENATOR JOHN STENNIS 


Mr. Chairman, and members of the subcommittee, I appreciate the opportunity 
to be here to express my strong opposition to the two bills, 8S. 1117 and S§. 1219, 
which are the subject matter of this hearing. 

I vigorously opposed the law enacted in 1957 which created the Civil Rights 
Commission. I have with equal vigor opposed its extension in the past. The 
history of this agency, and its one-sided adherence to concepts which are 
fostered and dominated by political expediency, have only served to reinforce 
my judgment that the Commission is neither necessary nor desirable. It is my 
conviction, both as a Senator and as a citizen of the United States, that to ex- 
tend the life of the Commission and to give it added and expanded power would 
be a grave disservice to the entire Nation. 
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The Staff Director of the Commission, in his recent appearance before the 
subcommittee, endeavored to justify its further extension by saying that there 
is a need “for an agency able to give the kind of advice and assistance which 
will contribute to peaceful and permanent solutions to racial problems.” Even 
if I should agree with this very dubious statement I would be compelled to say 
that the Commission on Civil Rights does not, on the basis of past performance, 
fit the description which the Staff Director gave. R \ 

On the reeord there is certainly nothing in the Commission's activities which 
would indicate that it has either the ability or the desire to bring about “peaceful 
and permanent solutions to racial problems.” On the contrary, its activities in 
the past have been well—and perhaps designedly—calculated to foment strife, 
turmoil and bitterness and to pit people against people throughout the length and 
breadth of this great Nation of ours. é 4 

Far from bringing about peaceful solutions, I think it is clear that this Com- 
mission and its recommendations have actually helped create the strife, the 
bitterness, the demonstrations and the inevitable racial clashes which are 
now oecurrinc, These demonstrations and these clashes produce unpleasant 
and unfavorable pictures which are repeatedly shown on television screens at 
home and abroad. The reaction is adverse, of course. No matter where propa- 
gandists may attempt te place the blame, the hard fact is that the Federal 
Government, through this Commission, has helped create and has actually en- 
couraged the very strife and conflict which bas resulted in the unfavorable 
pictures. Furthermore, neither the Commission nor any other Federal agency 
is making any real effort to show the true picture of the opportunities being 
afforded our Negro citizens and their advancement and achievements in every 
fleld of activity. Certainly, none of the leading nations of the world compare 
favorably with us in this area. 

The Commission's inflammatory statements, its findings based on biased and 
flimsy evidence, its apparent tendency to believe the worst, and its bizarre and 
absurd recommendations are hardly the type of oil which would be poured 
on troubled political waters by an agency truly and earnestly interested in 
peaceful solutions, The aid and comfort which it has rendered and is 
rendering to extremists in the field of so-called civil rights find a logical outlet 
in the current wave of diserders and disturbances which are now sweeping 
the Nation. 

The Commission perhaps achieved the epitome of absurdity in its recent 
recommendation that Federal funds be withheld from a sovereign State of 
the Union because the Commission—acting as prosecutor, judge and jury— 
came to the unilateral conclusion that there were open and flagrant violations 
of constitutional guarantees in the State of re 

The Commission in its interim report of April 16, 1963, “urgently req 


nested” 
that “the Congress and the President consider wire eM pare legislation 
is appropriate and desirable fo assure that Federal contributed by 


citizens of all States not be made available to any State which continnes to 
refuse to abide by the Constitution and laws of the United States.” 

Even this recommendation for a bill of attainder did not satisfy the mis- 
mnided zealots on the Commission. They felt compelled to go further and recom- 
mend that “the President explore the legal authority he possesses as Chief 
Executive to withhold Federal funds from the State of Mississippi, until the 
State of Mississippi demonstretes its compliance with the Constitution and 
laws of the United States.” The Commission was not even judicial or fair 
enough to snegest that an impartial determination be made as to whether 
the State of Mississippi was gnilty of ite outrageous charges, They acted upon 
en assumption of enilt and shifted the burden of proof to the State of Mississippi 
to demonstrate its Innocence. 

What confidence can be imposed in an agency which wonld attempt to 
further its mishegotten concepts of constitutional rights by such a flagrantly 
unconstitutional method? 

At the very least the Commission comes before the Congress as a legislative 
and jndicial freak—a worse than useless appendage to the vast array of existing 
aml overlapping Federal agencies, 

Tet me return to the extreme and absurd recommendations which the Com- 
mission made concerning the State of Mississippi. The Commission's state- 
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| he ss one commentator deserves special comment. He pointed 
at ee we Uns a a must live up to the Constitution only because it gets more 
the Petlamt nen ms rae pas in, then every State which pays more taxes than 
L The ae e - S which it receives must be ripe for secession. 

| eels mna oe and ridicule which greeted the Commission’s recommenda- 
Mat com on a A ete and unanimous that even the Commission itself has now 
is = p 7 hs renounce and disavow it. Even though the recommenda- 
r ibauiaiene a sa " clear written English language the staff Director and 
IRE trercsanenes ae ne (0) es Commission plead in their appearance before this 
Mission was “mi ey really didn’t mean what they said and that the Com- 
mi Ss misquoted and “widely misconstrued.” This strategic retreat 
is not overly convincing, particularly in the light of the President’s prompt 
and appropriate reaction to the recommendation. The President repudiated it 
in these words: 

7m: don’t have the power to cut off the aid in a general way as was proposed 
by the Civil Rights Commission, and I would think it would probably be unwise 
to give the President of the United States that kind of power because it could 
tart in one State and for one reason or another it might be moved to another 
State which was not measuring up as the President would like to see it 
Measure up in one way or another.” : 

The distorted thinking of the Commission can best be illustrated by its 
unsupported and false statement that “ven children, at the brink of starvation, 
have been deprived of assistance by the callous and discriminatory acts of 
| Mississippi officials administering Federal funds.” The Commission apparently 
‘would right this alleged wrong by taking action to withhold from the needy 
jpeople of the State of all races welfare funds such as old-age assistance, aid to 
‘the blind, child welfare funds, Federal lunchroom funds, and the other funds 
' which are so necessary to the continued welfare of the indigent. 

The latest available figures compiled by the Mississippi Department of Public 
‘Welfare discloses that 20,804 families receive welfare assistance for 62,839 
‘children under the aid-to-dependent-children program. Of this group, 77.7 per- 
‘cent of these families were Negro, with 50,770 children. Of the funds involved, 
79.07 percent of the total amount went to Negro children. In fact, the Civil 
Rights Commission somehow failed to discover that of all welfare payments 
made in Mississippi, under the various programs, 61 percent of the money 
went to Negroes. Yet, these are the people the Civil Rights Commission says 
will be helped if Federal funds are cut off from Mississippi. These are the 
people for whom the Commission professes to have such great solicitude. 

The recommendations of the Commission would be laughable if they did not 
‘come from an agency of the Government which is charged with the duty of 
giving fair treatment to all of the citizens affected by its operations, not just 
to a special and privileged minority group. Even as the Commission charged 
that there were denials of constitutional rights in Mississippi it called for 
steps—the withholding of Federal funds from Mississippi—which would clearly, 
patently, and manifestly grossly violate the same Constitution. 

The various Federal programs operating in Mississippi are administered 
under carefully detailed congressional enactments. None of them contain the 
authority to withhold funds from any State for the reason urged by the Com- 
mission. The Congress has repeatedly rejected this principle and has defeated 
many attempts to prohibit the expenditure of Federal funds in those States 
where so-called discrimination is alleged to exist. The Powell amendment has 
been repeatedly defeated both in committees and on the floor of both Houses 
of Congress. 

Obviously the President can neither enlarge nor diminish the authority con- 
ferred upon him by the Congress with respect to these programs and I am 
relieved that he rejected out of hand the suggestion that he was vested with 
any such power. The Commission’s proposal is unconstitutional on its face. 
There is just no provision in either the Constitution or the statutes for any 
kind or type of punitive action against an entire State for alleged violations of 
law by some individuals. 

Although the Commission’s policy has been thoroughly and completely re- 
pudiated there are still those who believe that it should be continued even 
though it seems to be admitted that, from its own viewpoint, it has largely ful- 
filled the purpose for which it was created. The staff director in his appearance 
before you said that it “is appropriate to ask at this juncture whether the major 
need is now for more facts or for constructive action based upon the facts 
known.” He continued in the same vein by saying that ‘‘the major questions 
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in a manner which will permit it to perform a service of continuing significance 
and benefit to the Nation.” Implicit in these statements is the recognition 
that the Commission's original task has been done and that the continuance 
of the Commission can be justified only if the Commission's role can be “re- 
defined.” I believe that the word “redefined” in bureaucratic parlance means 
granting greater and increased power. That is just what the Commission is 
asking the Congress for at this time. 

Let me say again that I opposed the creation of this Frankenstein agency 
from the very start. It was represented to the Congress as a temporary in- 
formation-gathering body which would go out of existence when its task was 
completed. However, true to the history of such “temporary” agencies, the 
Commission is still with us and is now clamoring for permanent life with in- 
creased powers, expanded jurisdiction, a larger staff, and more of the taxpayers 
dollars to meddle into and interfere with matters which are of no legitimate 
concern to the Civil Rights Commission or of any other agency of the Federal 
Government. 

There would be more merit in this proposal if the Commission could show 
some real and tangible accomplishments or if it had acted with less bias and 
partiality or with a sense of fairness and judicious self-restraint. However, it 
has not gathered reliable and trustworthy information which is of value to the 


and often baseless com ts from and everyone who thought had 
a grievance resulting from the alleged violation of a so-called civil right. It 
has been quick and eager to issue accusations and - 


ERED SENS BEGR, GE COE .WHERS GER SD SRRED-WHS 200 SENSIS. 
read them. 
It is not denied that the Commission does actually solicit aera and it 


ts ridiculous recommendations is accumulated, not under the pro- 
tective shield of tried and proven judicial procedures, but in an ex parte manner 
posed at least partially of lay citizens. The witnesses are 


2 
i 
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. In fact, the Commisison, with no judicial safeguards 
whatsoever, has attempted to accuse, indict, convict, and punish an entire sover- 
eign State on unproven and often irrelevant allegations. 
dis the Congress to make this type of agency permanent? Are we to enact 
legislation in the future based on such investigations as have been made by the 
Commission? I submit that normal legislative should not be sub- 
ee porte Rennes On8 Dat Sn oatane te should follow instead 
proven berative process committee raven | investigati and recom- 
mendation. I submit also that the executive bran = 


traditions and precedents when a justifiable issue is properly presented to a d 
constituted court or when there has been a judicial Gearnibention aot 5 ae 


Let me give some examples of the meddlesome, unrealistic, and entirely 
less activities of the Commission. Both private citisens and public officials in 


received by a prominent attorney in with a 
November 1, 1962, which announced begs y Be Hy os ot a thines 
conducting a survey of lawyers. Included in this questionnaire were such non. 
civil-rights questions as the age of the recipient, whether he was engaged in the 
practice of law, whether he was a college graduate, how long he had 

American Bar Associa 


In g to the questionnaire the distinguished ttorney whom 
silithel tethe the Coca an, ? ” T have 
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A I have been practicing law nearly 50 years and am thoroughly familiar 

with the situation in the South relative to race relations, and there is more 
good will between the races in the South than you will find anywhere else 
in the world and which is being badly disturbed by your Commission, the 
NAACP, and such other groups that are doing more harm than good. In fact, 
Such activities have set the advancement of the Negroes in the South back 
for 100 years.” 

He concluded by saying: 

_“The activities of such organizations as yours would be outright silly and 
ridiculous if it weren’t for the fact that you are creating great dangers for 
this country and disturbing the peaceful relationship between the races and 
retarding the Negro race.” 

A circuit clerk in Mississippi responded to another meddlesome questionnaire 
sent out by the Commission by saying: 

: “In my opinion you are wasting the taxpayers’ money by preparing and send- 
ing out these questionnaires; and I do not think that I should be answering 
your questions and encourage you to continue to waste money by sending 
out other questionnaires about matters which are not the legitimate business 
of the Federal Government. 

“From an observation of your activities in Mississippi, it is my considered 
opinion that you are not serving any useful purpose whatsoever, but that 
you are encouraging and promoting racial strife and disorder. For this reason 
it is my opinion that Congress should abolish the Commission on Civil Rights.” 

This brings back to mind one of my original points, that is, that, whatever 
else this Commission might be capable of, its record fails completely to indicate 
that it has either the ability or the desire to bring about the “peaceful and 
permanent solutions to racial problems’ which the staff director said was its 
objective. On the contrary, as the circuit clerk accurately stated, the Com- 
mission is “encouraging and promoting racial strife and disorder.” 

It is almost impossible for me to believe that there is any basis for con- 
tending that the Commission’s record is such as to inspire any confidence in 
it as a trustworthy, impartial, and judicious agency of the Government. 
Certainly, its record does not inspire that confidence which would justify a 
broadening and expansion of its power and authority. Yet there is a new 
section in both bills now before the subcommittee which provides that the 
Commission shall: “Serve as a clearinghouse for information and provide 
advice and technical assistance to Government agencies, communities, indus- 
tries, organizations, and individuals, in respect to equal protection of the 
laws, including but not limited to the fields of voting, education, employment, 
the use of public facilities, transportation, and the administration of justice.” 

On its very face the power and authority here sought is so broad and 
sweeping as to infringe upon the established jurisdiction of other agencies. 
The Commission would be authorized in civil rights cases to “provide advice 
and technical assistance” to all and sundry including Government agencies. 
I theorize that this means that it would have a staff of lawyers to provide 
advice and assistance to the Department of Justice which already has its 
own Civil Rights Division financed at the expense of the taxpayers. The Com- 
mission would be empowered to interfere in the “administration of justice” 
which I had thought was historically reserved for the courts. 

The provision in both S. 1117 and 1219 which would endow the Commission 
with broad rulemaking power constitutes another grab for authority by this 
agency. BHyery student of the Constitution and administrative law knows that 
any rulemaking power should be exercised carefully within the framework of 
the basic legislation. Properly exercised it is the medium for the fulfillment of 
the congressional design. Improperly exercised it is a tool and a method for 
the assumption of unwarranted power. I think that the recent recommendations 
of the Commission show that it has prejudged every important issue which 
might be presented to it in the future and that the members can be expected to 
have little or no respect for the prescribed limits of their authority. Certainly 
it would be perilous for the Congress to enlarge their power. 

While I am not advised, Mr. Chairman, of the number of personnel employed 
by the Commission, I am sure that the subcommittee will inquire closely into 
this question. Whatever the number it is apparent that the Commission has 
so little to do that its staff must make work for itself by dreaming up and sending 
out useless questionnaires which ask senseless questions on a variety of subjects 
many of which have nothing to do with civil rights or with any other subject 
within the appropriate jurisdiction of either the Commission or the Federal 
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Government. It is apparent to me that the sole and only value which this agency 
has is to satisfy cea aalitiend viewpoint the demands of minority — . 

In conclusion, Mr. Chairman, let me say that the entire record of odie: 
mission leaves little doubt but that its members are imbued with precon 7 
opinions, judgments, philosophies, and motivations which render them utterly 
incapable of that fair, impartial, unbiased, and judicial approach which is so 
necessary to reasonable and harmonious relations between the races and to a 
peaceful solution of existing problems. Since the Commission members fail or 
refuse to recognize the basic truth that there are two sides to every question I 
think that the pessibility of the Commission making any contribution to the 
improvement of racial relations is now foreclosed. It simply fails to recognize— 
as all fairminded persons must—that all too often spurious and baseless allega- 
tions, although apparently credible when made, fade and become discredited 
when the other side is afforded an opportunity to state its case. 

I say again, Mr. Chairman, that the Congress will be performing an act of 
both merey and sound judgment if we now let this useless appendage to the 
body politic die the peaceful death which the Congress originally ordained for it 
6 years ago. 

ye of extending the life of this Commission—and thereby licensing it to 
continue and expand its agitational activities which succeed only in stirring up 
racial strife and discord—we would do a far greater service for the Nation if 
we devoted our energy to the restoration of peaceful and harmonious relations 
between the races. The Government should abandon its support of these who 
are so eager to sow racial bitterness and discontent for their own selfish ends. 
Let us return to the concept of rule by the established and orderly processes 
of law. Let us restore the problem on race relations to its proper place in the 
legal scheme of things and let men of good will work together for a proper and 
peaceful solution in accordance with established legal procedures and remedies 
without being hampered by the extremist activities of a group of political 
busybodies. 


Senator Ervin. Call the next witness. 

Mr. Creecn. Mr. Chairman, the next witness is Mr. Roy Millenson, 
representing the American Jewish Committee. 

Senator Ervry. Senator Hart, do you have a statement ? 

Senator Harr. We will be very brief but we plan to follow the 
witness here. 


STATEMENT OF ROY H. MILLENSON, WASHINGTON REPRESENTA- 
TIVE, THE AMERICAN JEWISH COMMITTEE 


Mr. Minienson. Mr. Chairman, if I may, I would like to summarize 
my remarks very briefly and let them be printed in the record. 
Senator Exvix. That will be all right. Let the record show that 
the entire statement will be inserted in the record immediately follow- 
ing your remarks, 
r. Mintenson. Thank you very much. 

_I represent the American Jewish Committee, a national organiza- 
tion with chapters throughout the country. I come here to testify 
with respect to the pending legislation in two aspects. 

First, the American Jewish Committee endorses the legislative 
proposal that the Civil Rights Commission be made a permanent body. 

In dong this we refer to the Democratic platform which is quite 
clear on the subject of recommending that the Civil Rights Commis- 
sion be made permanent. We refer also to a statement made by 
President Kennedy himself to the American Jewish Committee only 
last A pe in which he —— that the fight to eliminate tensions 
wi and among races igions is a seemi rugg 
that will long be with us. ee ee 
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We cite the fact that the Commission has done very effective work 
and that their recommendations have been constructive. 

We make a second recommendation in our testimony with respect to 
section 5 of the administration bill which seeks to broaden the scope 
and duties of the Commission. 

We feel that a broadened Civil Rights Commission would have an 
opportunity to deal with the symptoms of bigotry and get at the root 
causes of prejudice rather than confining itself to the manifest 
symptoms of the disease. 

Such action could do much to reduce intergroup tensions and 

conflict, especially true in the large metropolitan areas where inter- 
group friction is becoming an increasingly difficult problem. 
_ The American Jewish Committee has done extensive studies on this 
in the past—I cite some of them in detail on page 2 of my testimony. 
We feel that it is time for scientific knowledge to be applied to group 
tensions and conflict. 

Mr. Chairman, I should also like to refer to a section of the 1960 
Republican platform which I quote at the bottom of page 2 of my 
testimony with reference to the importance of citizen groups work- 
ing within their communities on these various civil rights questions 
which confront us. We feel that an expanded Civil Rights Commis- 
sion would offer an opportunity to enhance the work of such groups 
of which there are an increasing number, especially in the South. 

In your own State of North Carolina, Mr. Chairman, Governor 
Sanford recently created a Good Neighbor Council and I have listed 
here on page 3 of my testimony human relations commissions In some 
several dozen cities of the South which are working now toward the 
solution of these problems. 

In addition to these officially created human relations commissions, 
there are a goodly number of others unofficially established by cham- 
bers of commerce, civic associations, and other community groups in- 
terested in endeavoring in every constructive way to preserve racial 
harmony and good community relations and to avoid costly disorder. 

It is of interest that the junior Senator from Michigan, Mr. Hart, is 
here in the audience today because he recently did an article for the 
American Jewish Committee Committee Reporter, on what profes- 
sional help could do in helping in these human relations problems 
within the communities, professional intergroup relations work. If 
I may, Mr. Chairman, I very much would like this article to be a part 
of my testimony since Senator Hart is with us today. 

Senator Ervin. Yes. If you will indicate the article and 

Mr. Mititenson. Yes,sir. “Human Relations Goes to Washington,” 
by Senator Philip A. Hart in the March 1961 issue of AJC Committee 
Reporter. 

Senator Ervrx. Let Senator Hart’s article be printed in full in the 
record immediately after the witness’ full statement. 

Mr. Mititenson. Thank you very much, Mr. Chairman. 

Senator Ervin. The committee appreciates very much your coming 
before us and giving us the benefit of your views and those of your 
organization. ; : te 

Mr. Mittenson. Thank you, sir. It isa privilege to appear. 
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(The complete statement of Mr. Millenson, together with the article 
from AJC Committee Reporter follow :) 


Testimony or Roy H. Mutenson, WASHINGTON NATIONAL REPRESENTATIVE, THE 
Amenican JewisH CoMMITTEE ON Extension or Crvit RieguTs COMMISSION 


The American Jewish Committee, a national educational and human relations 
organization with 62 chapters or units and members in over 600 communities in 
the United States, was organized in 1906 and incorporated by special act of the 
New York State Legislature in 1911. It is an organization dedicated to human 
rights and the furthering of better intergroup relations. 

With reference to the pending legislation to extend the life of the Commission 
on Civil Rights, the American Jewish Committee endorses the proposal to make 
the Commission a permanent agency in the executive branch of the Government. 

The 1960 Democratic platform was very clear on this subject. It stated: 

“In 1949 the President’s Committee on Civil Rights recommended a permanent 
Commission on Civil Rights. The new Democratic administration will broaden 
the scope and strengthen the powers of the present Commission and make it 
permanent.” 

That the problems which face the Civil Rights Commission will long be with 
us Was most recently recognized by the President when in his message last month 
to the American Jewish Committee’s 56th annual meeting he referred to the 
fight to “eliminate tensions within and among races and religions” as a “seem- 
ingly endless struggle.” 

It is encouraging to note that in the bipartisan spirit of support for civil rights 
goals, there has also been substantial Republican support manifested for giving 
the Commission permanent status. 

The continuing and constructive contributions already made by the Commission 
need no emphasis In this testimony. The very nature of its studies, findings, and 
recommendations commend the Commission's continuing functioning in an area 
of concern where, at present rates of progress, resolution of the Nation's racial 
problems are not in the early offing. Also, the very continued existence of the 
Commission offers a forum outside the partisan political arena and outside the 
emotions of the growing battlefields of racial conflict which presents an oppor- 
tunity for a studied resolution of the difficulties at hand. 

Despite the decline of overt discrimination and the amelioration of prejudice, 

tensions are on the rise in America. In part, this is a manifestation of the 
rise in the expectations of America's traditionally deprived ples. The more 
these Americans taste of freedom and equality, the more want of these. 
This is natural and understandable. 

Indeed, it would be peculiar and tragic if any people in America would accept 
leas than full equality. Another reason for the dramatic rise in group tensions 
is the “in migration” of masses into the decaying central city core. These new 
“In migrants” are the least educated, least skilled, and the most justifiably angry 
component of our population. 

Pg wy ther arene en pot his finger on the situation when he said recently 
tragic even irmingham could predictably occur in every great 
—— city, North, yee tay oa 

There lurks potential violence ami present conflict and past grievance in 
every American city. No longer are these forces easily suppressed. The 
rebels no longer will wait, and the complacent traditional power structure no 

merican city is not only a center of trade and commerce, but is becom- 
ing the cockpit of community conflict. 


i 


that are its carriers. These studies have been a major factor in revolutionizi 
public understanding and public policy with respect to prejudice and dieerin® 


a 
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The time has now come for the same kind of knowledge to be applied to group 
censions and conflict. Studies already conducted by the Commission have coy- 
ered a wide range of problems. The Commission is now in a position to pursue 
its researches in great depth to seek out the very sources of group tensions and 
conflict So that these conflicts might best be resolved. A broadened Civil Rights 
Commission could well apply itself to this end. 

In addition, the 1960 Republican platform provides another potential for con- 
Se activity by an expanded Civil Rights Commission. That platform 
states: 

“Finally we recognize that civil rights is a responsibility not only of States 
and localities ; it is a national problem and a national responsibility. The Fed- 
eral Government should take the initiative in promoting intergroup conferences 
among those who, in their communities, are earnestly seeking solutions of the 
complex problems of desegregation—to the end that closed channels of com- 
munication may be opened, tensions eased, and a cooperative solution of local 
jproblems may be sought.” 

An expanded Civil Rights Commission would indeed offer an opportunity to 
enhance the work of such groups, which are increasing in number, especially 
‘in the South. In the “border States” there have been established by law State 
human relations commissions in Delaware, Kentucky, Maryland, Missouri, and 

West Virginia. And, most recently, Governor Sanford, of North Carolina, has 
/ereated a good neighbor council which will function as a human relations com- 
mission in that Deep South State. 

In addition, in the Deep South, we find human relations commissions have been 
created by city governments in, among other places: 


Coral Gables, Fla. Savannah, Ga. Florence, S.C. 
Daytona Beach, Fla. Louisville, Ky. Knoxville, Tenn. 
Fort Lauderdale, Fla. Charlotte, N.C. Nashville, Tenn. 
Fort Pierce, Fla. Durham, N.C. Oak Ridge, Tenn. 
Miami, Fla. Greensboro, N.C. Houston, Tex. 
Orlando, Fla. High Point, N.C. Arlington, Va. 
St. Petersburg, Fla. Raleigh, N.C. Lynchburg, Va. 
Tampa, Fla. Winston-Salem, N.C. Richmond, Va. 


Winter Park, Fla. 


And in still more southern cities, unofficial human relations commissions have 
been established by chambers of commerce, civic associations, and other com- 
munity groups interested in endeavoring in every constructive way to preserve 
racial harmony and good community relations and avoid costly disorder. 

The American Jewish Committee therefore endorses a permanent Civil Rights 
Commission, sufficiently broadened in scope so that it might deal adequately and 
fully with a prime problem which faces our Nation. 


[From the Committee Reporter, March 1961] 


Democratic Platform Plank—1960: We propose a_ Federal 
Bureau of Intergroup Relations to help solve problems of discrim- 
ination in housing, education, employment, and community oppor- 
tunities in general. The Bureau would assist in the solution of 
problems arising from the resettlement of immigrants and migrants 
within our own country and in resolving religious, social, and other 
tensions when they arise. 

Republican Platform Plank—1960: The Federal Goverenment 
should take the initiative in promoting intergroup conferences 
among those who in their communities are earnestly seeking solu- 
tions of the complex problems of desegregation to the end that 
closed channels of communication may be opened, tensions eased and 
a cooperative solution of local problems may be sought. i ** We 
pledge the full use of the power, resources and leadership of the 
Federal Government * * *,. 


HuMAN RELATIONS GOES TO WASHINGTON 
(By Senator Philip A. Hart) 


Along with usual political promises, presidential campaigns have a way of 
generating an occasional new commitment to a new idea. This last campaign 
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was bo exception. The concept of a Department of Urban Affairs was just such 
an idea and there is good reason to believe it will soon come into being. 

The almost fantastic accumulation of problems facing our cities is not, how- 
ever, simply a matter of physical decay and technological change. These are 
enormous problems to be sure, housing, highways, schools, water, transportation, 
and the like. But continuing population growth, on the one hand, and popula- 
tion movement, on the other, have added a social dimension of equal significance. 

Consider, for example, that we have become a nation predominately of “big 
cities; about 108 million, or 60 percent, of our citizens living in 168 standard 
metropolitan areas. This is a city dwelling population larger than the national 
total in 1920. Not only has our farm population been dwindling from about 32 
million to around 20 million during the period, but perhaps the most striking 
feature of this population shift has been the movement of more than 2% million 
Negroes from the old South to the urban North and West in the decade between 
1940-50. This shift has continued into the sixties. Coupled with it is movement 
in the East of nearly a million Puerto Ricans from the island to the mainland ; 
and in the West the movement of an estimated 2%4 million more Spanish- 
speaking people from Mexico into the States. 

Movements of these dimensions had their counterpart earlier in this century, of 
course, with the immigration waves from central and southern Europe. It was 
these masses, agrarian in background, limited in education, with their distine- 
tive cultural, language, and religious differences, who had become the first 
victims of the urban slum. It was, in fact, by their strong backs, and with 
their callonsed hands that our cities were built. The heightened intergroup 
tension before and after World War I, the spread of the KKK into the cities 
culminating in the mass parade of costumed marchers in broad daylight down 
Pennsylvania Avenue in the Nation's Capital, the intensity of religious hatred 
in the Al Smith campaign had characterized the problems of urban adjustment 
being experienced by the immigrant. In similar fashion, new problems arising 
out of race were to emerge in the cities as World War I] got underway. 

Problems growing out of religious differences have perhaps disappeared less 
than they have changed. The metamorphosis from street fights, rock throwing, 
and vandalism, which characterized the economic fears and competitions between 
groups, to political factionalism and contests for power in the big city political 
machines now has moved on to the suburban ramparts of the country club and 
the industrial or financial board of directors. Thus the problem of attaining 
full political participation, equal economic status, and true social acceptance 
remains a continuing challenge to this day's city dweller of the second half of 
the 20th century, of whatever background, old and new alike. 

While the faets demonstrated that there is no inherent relationship between 
poverty and group background, between illiteracy or dependency or crime and 
such identity, in making this point we have often failed to appreciate that group 
identity is a concomitant of such problems. We always make the point that 
racial, or religious discrimination often have created a vicious circle forcing 
continued limitation on the minority group member who, because of lack of 
education or status, is forced to remain dependent. But we have failed to 
emphasize and add that no attack on poverty or crime or slum housing or 
urban renewal can hope to be very effective without taking into account the 
factors of racial, religious, and ethnic group interests which are tied into them. 


student sit-in movement. 
With the creation of a Federal Department of Urban Affairs, happily now at 


service 
bureau for local, State, and regional intergroup relations 
with smaller communities not having their own Intergroup relations comin 
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Perhaps this is what then-Senator Lyndon B. Johnson was reaching for 2s a 
concept when he proposed his Federal Community Relations Service. Such a 
Federal Intergroup Relations Service is consistent with the objectives contained 
in the Douglas bill for technical assistance in meeting the school desegregation 
crisis. It simply extends this idea into other isues and other areas. Such a unit 
could serve as an information clearinghouse for both public and voluntary inter- 
group relations agencies; it could provide badly needed consultative services. 
It could engage in fact-gathering and stimulate research as well as providing 
help in establishing training programs for professional and volunteers in the 
field including the sponsorship of pilot projects. 

Federal concern with intergroup relations problems is not entirely a new 
concept. Appropriately, there are intergroup relations officers in the Housing 
and Home Finance Agency (HHFA), the agency most likely to become the 
nucleus for the new Urban Affairs Department. There are similiar specialists in 
the Office of Education, the Post Office, the Defense Department, the Department 
of Labor. What is now needed, additionally, is a service that is directed toward 
the community. 


Because of its strategic location within the Department of Urban Affairs, a 
national intergroup relations service would be able to cut across various func- 
tional areas all of which are manifest in urban problems. Such a service pro- 
vides a challenging opportunity to bring to bear all the knowledge we have 
painfully obtained, all the experience and skills we have gained as part of our 
total attack on the problems of our cities. To fail to see this, to look upon the 
urban problem as physical and industrial and financial without some realiz- 
ation of this additional and critical aspect, the cities social existence would be 
short sighted indeed. If ever there was an illustration of what is meant by a 
“New Frontier” here is one and the opportunity for action is at hand. 

Senator Ervry. Senator, we will have your testimony. 

Senator Harr. We will be very brief. 

Senator Ervin. I know you have got a lot to do yourself. 


STATEMENT OF HON. PHILIP A. HART, A U.S. SENATOR FROM THE 
STATE OF MICHIGAN 


Senator Harr. Mr. Chairman, thank you very much. I will be 
very brief in my introduction, briefer than I had intended in the 
hope that you may find it possible to hear the witness. His statement 
is less than three pages. 

Senator Ervin. Well, we will be glad to. 

Senator Harr. Mr. Chairman, and members of the committee, I 
thank you for giving me what I regard as a high privilege this morn- 
ing in introducing your next witness. He is Richard H. Austin of 
Detroit. 

Mr. Austin for more than 20 years has been a practicing, certified 
public accountant in Michigan. He is now the senior partner in a 
firm bearing his name. 

He is interestingly a member of the board of directors of the Michi- 
gan Association of CPA’s which includes about 2,500 of our 3,000 
CPA’s in Michigan. He is a member of the board of directors also of 
the Mammoth Life & Accident Insurance Co. of Kentucky, a multi- 
million-dollar firm. 

He is a member of the board of directors of Demidco. This is the 
Detroit Metropolitan Industrial Development Corp. which is the 
local agency formed to participate in ARA financing in the metro- 
politan Detroit area. se 

He is a member of the executive committee of the Detroit Olympics 
Committee. Detroit will host, we hope, the 1968 Olympics. We are 
the American designee authorized to extend our country’s invitation. 
Mr. Austin actively is supporting this effort. 


20-982—63——15 
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He is a member of the board of directors of both the Urban League 
of aS and the Detroit Branch of the NAACP. He has served 
in the last year as a delegate to the Michigan Constitutional Conven- 
tion, and there served as vice chairman of the finance and taxation 
committee of the convention. oll . 

He is the chairman of the 15th Congressional District Democratic 
Committee and appears here this morning as a member of the Michigan 
Advisory Committee to the U.S. Commission on Civil Rights. d 
I appreciate your kindness. _ stack 

Senator Evrin. We are delighted to have you and Mr. Austin with 
us, Senator. You have got a very fine Senator in the person of Senator 
Hart. 

Senator Harr. Thank you. _ 

Senator Ervin. I will also say in the person of Senator McNamara. 
We are glad to have you with us. I am sorry I kept you waiting so 


long. I would have taken you earlier. 3 
"Donebr Harr. Indeed, no. We understood the pressure of time 
that attached to the prior witness and we both enjoyed, Senator Ervin, 
listening to you and Senator Stennis. 
Senator x. Thank you. 


STATEMENT OF RICHARD H. AUSTIN, MICHIGAN ADVISORY 
COMMITTEE OF THE COMMISSION ON CIVIL RIGHTS 


Mr. Avustry. Thank you. 

1 am indebted to both you and Senator Hart for this opportunity 
and I can, too, feel that Senator Hart is a very fine representative for 
- — of the State of Michigan. I also regard him as a very close 

riend. 

Mr. Chairman, I am from Detroit, of course, and I appear before 
this subcommittee as a member of the Michigan Advisory Committee to 
the U.S. Commission on Civil Rights in support of the bill to extend 
the life of that Commission and substantially extend its functions. 

The many faceted civil rights problem is one of the most crucial 
and stubborn domestic problems facing our Nation at all levels of 
government, 

According to the 1961 U.S, Commission on Civil Rights report, the 
Commission still has a great deal of work to do. The following are 
excerpts from a portion of that report : 

The great American experiment in self-government began for white people 


y. 
The inconsistency between the Nation's principles and ‘ 
minished over the years » * > the gana have’ been comstineshie = the 
8 amet bay promise liberty and its fulfillment is narrower today than 

Yet a gap remains. 

te*** however, the N 

Despi POR. ogy, the Nation still faces substantial and urgent 

Now, that is the end of the quotation from the report. 

There is no doubt that the events of the past several weeks have re- 
sulted in a reexamination of the facts relating to racial discrimina- 
tion in every major American city, This has certainly been true in 

, and particularly in the Detroit metropolitan area. 

Presently the city of Detroit and the Detroit rd of Education 

are being urged to review the school assignment policies which have 


| 
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brought about segregated schools as a result of segregated housing 
patterns. _ This is an area in which American cities throughout the 
Nation will need the most skilled and competent advice whether they 
are faced with breaking down legally established patterns of segrega- 
tion im the schools or with de facto segregation resulting from housing 
patterns. 

Certainly as this problem is worked out in Detroit, the experience 
we have there will be of value in other cities. And no doubt our 
civic and school officials will be seeking advice and guidance based 
on the experience of other cities. 

IT point to this, Mr. Chairman, because it is a clear example of what 

use could today be made of the clearinghouse services authorized in 
the bills before you. It is also an illustration of the type of problem 
where technically qualified and experienced personnel could be of 
great assistance to communities seeking to end segregation in the 
schools. 
_ In 1960 the Commission on Civil Rights came to the city of Detroit 
for one of its several public hearings. I believe it is correct to say 
that the community generally welcomed the careful and comprehensive 
look the Commission took into employment practices, segregation in 
housing, the resulting segregation in the public schools, the availability 
of vocational education and apprenticeship training to minority 
groups, and the treatment of Negroes by police officers. 

We in Michigan have been proud that the Commission has con- 
tinued under the chairmanship of Dr. John Hannah, who, as you know, 
is the president of Michigan State University. Dr. Hannah has the 
respect of a very wide cross section of the people of our State. His 
is the type of leadership which commands respect and attention even 
when there are many disagreements with specific recommendation. 

Recently the Michigan Advisory Committee inquired of several 
community service and social action organizations and agencies, gov- 
ernmental as well as private, “What are the major areas of concern 
in Michigan in the field of civil rights?” Each organization was 
asked to list those problems which it felt might be the subject of 
consideration by the U.S. Commission on Civil Rights. Included 
in the groups contacted—and this is a rather impressive group and 
I want to make sure that they get into the record—included in the 
group were the Jewish Community Council, Jewish Labor Commit- 
tee, Detroit Youth Commission, Detroit Urban League, Detroit branch 
of the NAACP, community relations department of the Detroit public 
schools, Detroit Commission on Community Relations, Michigan Km- 
ployment Security Commission, Antidefamation League, Civil Liber- 
ties Union, Michigan Catholic Conference, AFL-CIO, Grand Rapids 
Urban League—and this shows you the geographical representation 
of the group—Burrough Community Association, Inc., Ypsilanti 
Human Relations Commission, Kalamazoo Community Relations 
Board, Grand Rapids Human Relations Commission, the attorney 
general of Michigan, and the Battle Creek Human Relations Commis- 
sion, and this is only a partial list. 

Most of the Michigan organizations responded with a letter ex- 
pressing their views as to the most urgent civil rights problems of 
national import, scope or concern. The following appeared most 
frequently as the most urgent problem areas: a 

1. Equal employment opportunities, embracing training oppor- 
tunities, hiring practices, and upgrading. 
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2, Equal opportunity in housing, involving racial, religious, and 
Pee, rb se q housing facilities and home financing. 

3. Equal educational opportunity, which includes the problem of 

rated schools resulting from segregated housing patterns. 

4. Unequal law enforcement. ; p tare f 

5. Discrimination in hospital and medical services, including such 
factors as denials on the basis of race and internship and residency 
training, professional staff membership, and training of nurses. 

It should be mentioned, Mr. Chairman, that the problem of volun- 
tary hospital discrimination does have a very important national 
significance because these hospitals, mainly seem are the recipi- 
ents of Hill-Burton funds and tax exemptions. These are govern- 
mental subsidies that are supported by people, regardless of their race, 
but very often they are denied services because of their race. 

It is certainly the hope of those of us who have been privileged to 
work with the Commission and its able staff that its life will be 
extended for a sufficient period of time to permit orderly planning 
and administration of the Commission’s work. 

No one should assume, because the pace has quickened and is sur- 
rounded by a new sense of urgency, that the balance of the road 
toward full civil rights for all our citizens on which we are embarked 
will be smooth and easy. 

We will, on the contrary, need the skills and talents of the best 
trained and staffed public and private groups at all levels of Govern- 
ment. And the US. Civil Rights Commission has a special role to 
perform, a special service to render. 

communities, especially in northern industrial have 
moved ahead in ——ae commissions and agenices to deal with 
problems arising in the field of civil rights. n the other hand, 
many States and communities have no offical agenices concerned with 
these problems. 

A national commission is needed, as in other fields, to serve as a 
clearinghouse for dissemination of information and coordination of 
efforts in this field. Also it must be clearly established that national 
policy and purpose is involved—not a partisan political or sectional 
issue. Indeed, the international image of the Nation is at stake. 

One need not be an expert to know that the of civil rights 
acts in a State legislature or in Congress is but the beginning. It is 
equally important—perhaps even more so—to see that the intent and 

t of the legislation is carried out. There is so much discussion 
ut the awl — a = —_ that I sometimes fear we forget the 
ever impo responsibility of seeing that existi 
and effectively iniolenaated.” = gargrtoeta- £ 
inly it is in this area of activity—of providing informati 
assistance to National, State and coed eottienen netiaed 
— the outstanding work of the Commission should be continued 

Mr. Chairman, I have asked or I am asking to have i j 
record of bore se is oe given by Mr Prails Atom, 
executive director of t troit Urban League, i “ Com 
munity: Seven Critical Problems Facing Ua? Ou" Com- 

I am asking that this be inserted in the record because I think it 
points up for the committee the expression of one who is quite capable 
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of analyzing the situation, the problems that face those of us who live 
in a large metropolitan industrial center. 
Senator Ervry. Leave one with the reporter. 
Mr. Austin. Thank you very much. 
Senator Ervin. It will be received and printed in full. 
i Be Austin. Thank you, Mr. Chairman, for giving me this oppor- 
tunity. 
__ Senator Ervry. Thank you for coming before us and giving us the 
benefit of your views and experience. 
Mr. Austry. Thank you. 
Senator Harr. Thank you. 
Senator Ervry. The record as presented by Senator Hart shows that 
you have done a very fine job in the life of the city of Detroit. 
Senator Harr. Thank you for that comment, Mr. Chairman. 
(The booklet by Francis A. Kornegay will appear in the appendix.) 
Senator Ervin. We will take a recess until 3 o'clock. 
(Whereupon, at 12:50 p.m., the hearing was recessed, to reconvene 
at 3 p.m. on the same day.) 


AFTERNOON SESSION 


Senator Ervin (presiding). The subcommittee will come to order. 

We will have printed in the record at this point a letter written 
by Nicholas deB. Katzenbach, Deputy Attorney General, on behalf 
of the Department of Justice; and a letter written by Andrew J. Bie- 
miller, director, department of legislation, AFL-CIO; and a letter 
written by Mike Masaoka, Washington representative of the Japanese 
American Citizens League; and a letter written by McNeill Smith to 
Senator Philip Hart. 

These will be printed in the record at this point. The last letter 
is inserted in the record at the request of Senator Hart. 


(The letters referred to follow :) 
U.S. DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 
Washington, D.C., May 27, 1963. 
Hon. Sam J. ERvIN, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 

DrarR SENATOR: This is in response to your request for the views of the De- 
partment on §. 1117 and §8. 1219. 

S. 1117 would extend the life of the Civil Rights Commission for 4 years, while 
S. 1219 would make it a permanent agency in the executive branch of the Gov- 
ernment. Both bills would give additional duties to the Commission, as sug- 
gested by the President in his message on civil rights of February 28, 1963. 
Under these bills the Commission would serve as a national clearinghouse for 
furnishing advice, information, and technical assistance with respect to equal 
protection of the laws to private or public agencies requesting such service. 
The subject areas would include voting, education, housing, administration of 
justice, employment, and use of public transportation and accommodations. 
S. 1117 also contains several technical amendments relating to the subpenaing 
of witnesses and compensation of personnel. 

The Department favors the assignment of the additional clearinghouse func- 
tions to the Commission. This is a logical development and expansion of the work 
thus far accomplished by the Commission. It will enable useful and effective 
correlation of the activities of various governmental agencies directed toward 
equal protection of the law in these various areas, pbs 

The Department also favors extension of the life of the Commission. It was 
originally intended to terminate in 1959. Congress has twice extended it for 
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2 eds. Under present law it will terminate September 30, 1963. 
Lh oh extension of 4 years will enable adequate followup of activities 
already undertaken, and will allow sufficiently long-range planning gt a 
activity in the additional areas proposed by these two bills. To feel, however, 
that a permanent Commission is needed would, as the President has . . 
seem to indicate too pessimistic an attitude toward solution of our prob ems. 
For these reasons we recommend the adoption of S. 1117, rather than S. 1219. 
The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report and enactment of S. 1117 would be in accord with the pro- 
President. 


NICHOLAS DEB. KaTzensBacH. 
Deputy Attorney General. 


AMERICAN FEDERATION OF LABOR 
AnD CONGRESS OF INDUSTRIAL ORGANIZATIONS, 
Washington, D.C., May 28, 1963. 
Hon. Sam J. Exvrn, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the Judiciary, 
U.8. Senate, Washington, D.C. 

Dean Ms. CuarmMan: In connection with the current hearings of your sub- 
committee on S. 1117, a bill to continue for 4 years the Commission on Civil 
Rights and to broaden the scope of the duties of the Commission, I wish to 
express the support of the American Federation of Labor and Congress of 
Industrial Organizations for this bill. 

The AFL-CIO supported establishment of the Civil Rights Commission in 
1957. We believe an extension of the Commission and a broadening of the scope 
of the duties and activities of the Commission is an urgent necessity to meet the 
problems and responsibilities that face the United States in the area of civil 
rights. 


Mr. Chairman, I respectfully request that this letter be included in the record 
of hearings on 8, 1117. 
Sincerely yours, 


Anprew J. Bremiuer, 
Director, Department of Legislation. 


JAPANESE AMERICAN Crrizens LEAGur, 


Washington, D.C., May 22, 1968. 
Hon, Sam J. Brvix, Jr. 
Chairman, Subcommittee on Constitutional Rights, Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 

Dear Senator Exvix: On behalf of the Japanese American Citizens League, 
the only national organization of Americans of Japanese ancestry, may we ro 
on record with your subcommittee as urging the extension of the existence of 
the U.S, Civil Rights Commission and expanding its duties and responsibilities, 

We prefer that the Commission be established as a permanent and independ- 
ent agency of the U.S. Government. If this is not possible at this time. we 
urge that its existence be continned for at least 4 more years beyond Its present 
expiration date of November 30, 1982. 

We believe that at the minimum its powers and authority and staff should 
be Increased so that it may serve as a clearinghouse for civil rights informa- 
tion and may provide technical assistance to Government agencies, communities, 
industries, organtrations, and individuals in respect to equal protection of the 
laws. Berond this, we wonld like to have the Commission provided the power 
and the authority to enforce the civil rights of all Americans through court 
and other appropriate action. 

Others have explained the scope and the success of the eurrent and past 
activities of the Commission, as well as to urge the necessity for both an 
extended and permanent existence and enlarged authority and staff for the 
Commission. May we associate ourselves with our fellow organizations and 
individuals of good will who would have the Congress legislate that all Americans 
may have equal opportunity and dignity. The time is long past due when the 
legislative caught up with the judicial and the executive branches in dealing 
with this very important aspect of our national life. 


CIVIL RIGHTS COMMISSION 225 


Inasmuch as we understand that these hearings are to be limited to the 
consideration of legislation relating to the U.S. Givil Rights Commission, we 
shall not in this letter indicate our concern that your subcommittee and the 
Congress consider and pass other civil rights legislation too during this session. 

On the other hand, we do wish to make clear that, although the Negro 

American is the largest minority subject to the deprivation of civil rights at 
this time, there are other American minorities too who have an important 
stake in the continued life of the Commission. These include, among others, 
the Spanish Americans, the American Indians, the Jewish Americans, and the 
Asian Americans. 
As your subcommittee is aware, we Americans of Japanese ancestry know 
from personal experience during World War II the meaning of the loss of 
the many and great immunities, privileges, and opportunities of American 
citizenship, as well as the respect and dignity to which all Americans should 
be entitled as a matter of right and decency. 

Had there been a U.S. Commission on Civil Rights to investigate the facts 
and to recommend appropriate action to the executive and legislative branches 
of Government, we might have had hope that, in spite of the hate and hysteria 
fomented by war and the historic prejudice of some against those of Japanese 
ancestry on the west coast, truth and justice would prevail and the con- 
stitutional rights of all native-born citizens protected. And, the possibilities 
are that these American rights and privileges would have been preserved even 
for our small nationality minority. 

Respectfully submitted. 

MIKE MASAOKA, 


Washington Representative. 


SmitH, Moore, SmiruH, ScHELL & HUNTER, 
ATTORNEYS AND COUNSELORS AT Law, 
Greensboro, N.C., May 21, 1963. 
Re §S. 1117 
Senator Pixie A. Hart, 
U.S. Senate, Washington, D.C. 

DeEAR Sm: Thank you for your letter expressing the hope that it might be 
possible for me to appear before the Senate Subcommittee on Constitutional 
Rights in support of continuing the important work of the Commission on Civil 
Rights. 

The hearings have been scheduled for May 21, 22, and 28 and it will not be 
practicable for me to attend on any of these dates. However, I would want to be 
recorded as favoring an extension of the life of the Commission. 

From January 1959 to December 1962 I served as Chairman of the North 
Carolina Advisory Committee to the Commission on Civil Rights. The collection 
and publication of information by the Commission was generally well received 
in North Carolina and this service met a definite need which, in my opinion, still 
continues. This need is not confined to North Carolina or any section of the 
country. No other agency, insofar as I know, is in a position to collect informa- 
tion concerning legal developments which constitute a denial of equal protection 
of the laws under the Constitution, nor to appraise the laws and policies of the 
Federal Government with respect to equal protection of the laws under the 
Constitution. In order to support sound policies of government, whether local or 
National Government, the citizens need a great deal of information. What is 
needed is light, not heat. In all the charges and countercharges concerning 
equal protection of the laws there has been a great deal of heat and an insufficient 
amount of light. As an agency of the Federal Government, the Commission on 
Civil Rights is in a unique position to provide light. It would be a mistake in 
my opinion, to have this source of light shut off. 

This is not to say that every suggestion and recommendation of the Com- 
mission must be approved and adopted. There is room for wide differences as 
to what action should be taken by Government in this as well as in other mat- 
ters, but because we may disagree with this or that proposal as submitted in the 
past by the Commission, we should not on that account abolish the Commission. 
That would stop the collection of information which we all need in order to decide 
on what is a proper course of action. 

The aspect of the work of the Commission with which I have been most fa- 
miliar has been that of the Advisory Committee in North Carolina. From its 
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inception in 1959, this committee followed a policy of meeting in the principa 
cities across the State. All the meetings were open to the public. rae 
coverage was fair and adequate. The editorial approval of the work e 
committee was generous. Many persons from all walks of life in North Caro- 
lina, both in and out of government, have expressed appreciation for the very 
existence of the committee, composed entirely of North Carolinians, representing 
the various geographical, racial, and political interests of the State. This 
was a ready forum in which interested citizens could raise questions of current 
concern about equal protection of the laws; that is, about how fairly and impar- 
tially government was serving all the citizens of the State. In the view of 
many, this forum for public discussion allowed the citizens generally to con- 
sider these questions more calmly and reasonably than in the courtroom in a 
contested suit, in the halls of the legislature or in executive offices or in the 
midst of picketing of governmental facilities. 

This local forum, having an official auspice because of its establishment pur- 
suant to an act of Congress, yet without any enforcement powers, is in my 
opinion a most useful civic institution. No voluntary private organization can 
serve the same purpose as well. Whatever the private auspices, both accessibility 
and representation are open to suspicion. 

In addition to the open forum service performed by the State advisory 
committees, these committees have (as indicated by the experience of the 
North Carolina Advisory Committee) secured valuable cooperation from State 
and local officials, as well as Federal officials operating in the State, in supply- 
ing needed information not otherwise available. A copy of the collected 
reports of the North Carolina Advisory Committee during the period 1959-62 
is being sent to you, under separate cover, to illustrate the type of information 
that was collected both from public hearings and independent inquiries made by 
the committee and the manner in which the information was presented to the 
general public of the State. The reports on the various subjects were released 
from time to time as they were made and widely circulated in the public offices, 
press, and the schools and libraries of the State. The requests from many 
sources throughout the State for further studies indicate the continuing need 
for this service. Senator Jordan spoke most graciously of the work of the 
North Carolina Advisory Committee in his remarks on the Senate floor 
August 30, 1961. 

I concur in the view often expressed by Senator Ervin that how local gov- 
ernments deal with their citizens, as well as how human beings respect each 
other outside of their governmental relations, must ultimately depend upon 
the will of the people where they live, move, and have their being. The Com- 
mission on Civil Rights and the State advisory committees in each State, have 

and in my opinion will continue to perform, if Congress continues 
their existence, a valuable function in providing the people of each locality, 
as well as the wider community of the Nation, channels of communication, and 
sources of current information not otherwise available, Both these functions 
are needed for the understanding and support of a wise consensus. 


Very truly yours, Mon: s 
Senator Ervry. Call the next witness, — 
Mr. Creeen. Mr. Chairman, the first witness this afternoon is Mr. 
—_ Courtney, representing the Liberty lobby. 


. 


. Courtney. 


STATEMENT OF RALPH COURTNEY, ON BEHALF OF THE LIBERTY 
LOBBY, ACCOMPANIED BY JOHN W. WOOD, GENERAL COUNSEL, 
LIBERTY LOBBY 


Mr. Woon. Mr. Chairman, with your rmission, I John 

general counsel of the Liberty lobby. P would like to introduce Me’ 

ourtney of Spring Valley, N.Y., who is head of the Threefold In- 

stitute for Social tralization and also a board member of the 
¢ isa former Paris co dent for the N i 

a former head of the New York Tribune in Poa AE Paar wat 
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Senator Ervry. We are glad to have both of you gentlemen with us. 

You may proceed. 

Mr. Courtney. I need these magnifiers because my sight is failing. 

The Liberty lobby is a national organization of over 25,000 patriotic 
Americans who are seriously concerned with the increasing trend 
toward Federal centralism. We view these bills as vividly repre- 
sentative of this dangerous trend and strongly oppose them and urge 
their defeat. 

_It is the conviction of those who share the decentralist point of 
view that whenever a proposed bill singles out a group of citizens 
and proposes to do something for, or against, this group, then this 
bill aims at something that is contrary to the spirit of the American 
Constitution. 

_For the United States was not to have second- or third-class 
citizens; nor is there any justification in the Constitution for classify- 
ing citizens as workingmen or employers, or as anything else such as 
blacks and whites. All were to be full citizens, entitled to common 
and equal rights to life, liberty and the pursuit of happiness. There- 
fore, when any bill to extend or add to the rights of groups of citizens 
poits to groups inferentially, such a bill may be suspected of 
subverting the Constitution. The so-called rights which this bill pro- 
poses may actually deny common rights on which this country was 
founded by creating special “rights” or, better said, special privileges 
to be given to groups in seeking their political support or for other 
reasons. 

We have in America a politically centralized society. 

Thus, a politically centralized society, which, in reality, is a hang- 
over from a former and more aristocratic view of social life, is still 
with us today. Instead of respecting common and equal rights, 
this type of society continues to hand out special favors. The corrup- 
tion to which this method of handling public affairs has opened 
the door is bound to continue until social functions are decentralized 
and the powers of government can be limited to the safeguarding 
of equal rights. 

Social decentralism draws a sharp distinction between the cul- 
tural, political, and economic functions of society. The cultural 
life of society will be the richer the more it is free from political 
direction. The political life of rights will be satisfactory to the 
extent that it maintains the principle of equal rights. The economy 
will be efficient and healthy when conducted on the basis of common 
rights, especially equal rights, in the pursuit of economic happiness. 

The politically centralized social form which society has not been 
able to outgrow or shake off originated hundreds of years ago when 
the needs of men were very different from those today. The peoples 
of that time believed that the earth as well as the heavens was 
actually ruled by the Divinity Himself with the help of His angels, 
archangels, archai, et cetera. Therefore, the earthly rulership, with 
its governments and their ministers, was planned as a faithful reflec- 
tion of this arrangement in the heavens. Such is the outmoded 
social form that we still follow today. 

Certain members of this basically aristocrate setup were considered 
to be superior to others, and there was presumed to exist, within this 
complex a supreme authority to which everything could, if necessary, 
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be referred back. Nowadays, it is clear to all citizens that there Is 
nothing in the supreme political authority that by the greatest a. 
of the imagination could be thought of as divine or even noble. 

As long as political centralism permits victorious parties to igen 
special privileges for themselves or their supporters, the racial ele- 
ment that is dominant in society becomes important. But as soon 
as the American doctrine is accepted; namely, that the creation and 
maintenance of rights is an equalitarian function, it will become 
unconstitutional to create special privileges and the racial problem 
will become a thing of the : : 

The American Scant to political centralism is to be found 
in the Declaration of Independence where the task of safeguarding 
rights that are equal and held in common by all is entrusted to the 
Government of the newly conceived American society. If this con- 
cept had been followed, it would have limited the governmental 
function to the field of common rights, leaving education and busi- 
ness to develop freely on the basis of general rights. This separa- 
tion and independent operation of the cultural, political, and eco- 
nomic functions of social life is functional decentralism. 

Senator Ervin. Mr. Courtney, I want to commend the excellence 
of your statement, which, as I construe it, gets to the essentials of 
what America was intended to be, and that is a land where all men 
would have equal rights, and special rights would be granted to 
none. 

Mr. Courrney. Yes, sir. 

Senator Ervin. And, as I construe your statement, it is a very 
tine reflection of that American dream. 

And you put your finger on the fundamental defect in legislation 
of the character that we have been discussing. 

This legislation does nothing more or less than this: It picks 
out certain ples of America solely upon the basis of their race 
and undertakes to give them special privileges which had never been 
— by, or granted to, any other group of Americans in our 
listory. 
re | whenever we get away from that or whenever we allow the 
Congress to convert itself into a legislative body which undertakes 
to pick out any group of Americans on the basis of race or an 
other peculiar quality and give them special privileges not pa R m' 
to any other American in the history of our Nation, Congress is 
doing more to put an end to the American dream and destro the 
American Government than any other body on earth can » 

Mr. Courrner. Yes, sir, that is absolutely correct. 

Senator Ervix. We certainly appreciate your coming here and 
“peeking on behalf of your organization. 

Mr. Courtney. Thank you very much, gentlemen. 

Mr. Crreen. Mr. Chairman, the next witness is the Reverend 
Cornelius C. Tarplee. Mr. Tarplee is representing the national 
council, Episcopal Church Center. 

Senator Ervix. The subcommittee is delighted to have you with 


us. 
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STATEMENT OF REV. CORNELIUS C. TARPLEE, ASSOCIATE SECRE- 
TARY FOR INTERGROUP RELATIONS, NATIONAL COUNSEL, 
PROTESTANT EPISCOPAL CHURCH 


Mr. Tarpier. Thank you, Mr. Chairman. 

; It is a real privilege to be allowed to come before you, sir. My title, 
sir, 1s associate secretary for imtergroup relations, and I speak as a 
staff person for the Right Reverend Frederick Warnecke, who is 
the chairman of the Department of Christian Social Relations of 
the Episcopal Church. 

This statement of Bishop Warnecke’s, I would like to have the 
privilege of presenting to you, sir. 

Senator Ervin. Yes, sir. 

Mr. Tarren (reading) : 


The purpose of this statement is to urge that you lend your support to 
the extension of the existence of the Federal Civil Rights Commission. 

All the major religious groups in the United States have stated their con- 
viction that discrimination on racial and religous grounds is contrary to the 
will of God as revealed to them in tradition and Scripture. Authoritative 
statements published by the various official bodies of Protestant, Roman Cath- 
olic, and Jewish persuasions move from such a basic assertion to calling 
specifically upon their membership to work both corporately and individually 
for the abolition of all the social manifestations of prejudice. 

The Protestant Episcopal Church in the United States of America, through 
the action of its general convention, conceives it to be the role of Govern- 
ment under the Federal Constitution to establish and preserve in the various 
orders of community life that justice which religion perceives to be commensu- 
rate with man’s needs. 

The Federal Civil Rights Commission has provided the information, the moral 
persuasion and the evaluative function basically necessary to peaceful progress 
in the quest for racial accord and human rights. Its termination at this 
critical moment in our history will, in our judgment, seriously hamper both 
private and governmental agencies in their work for the resolution of racial 
controversy. Should it not be continued in existence, the disillusioning effect 
on the minority groups and all the people of our Nation would be enormous. 

We ask you to report favorably on Senate bill (S. 1117), an extension and 
strengthening of the Civil Rights Commission. 


Senator Ervin. Mr. Cornelius Tarplee, the committee is grateful to 
you for your appearing here and giving us the views of the organiza- 
tion for which you speak. 

Thank you very much. 

Mr. Taretee. Thank you, sir. 

Senator Ervin. The subcommittee’s next scheduled hearing is 
June 6. We will take a recess until 10:30 in the morning. 

(Whereupon, at 3:20 p.m., the hearing was adjourned, to recon- 
vene at 10:30 a.m., Thursday, June 6, 1963.) 
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THURSDAY, JUNE 6, 1963 


U.S. Spnate, 
SUBCOMMITTEE ON CoNSTITUTIONAL RIGHTS, 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess and subsequent postpone- 
ment, at 2:10 p.m., in room 318, Old Senate Office Building, Senator 
Sam J. Ervin, Jr. (chairman of the subcommittee), presiding. 

Present: Senators Ervin and Kennedy. 

Also present: William A. Creech, Chief Counsel. 

Senator Ervin. The subcommittee will come to order. 

Counsel will call the first witness. 

Mr. Creecu. Mr. Chairman, the first witness this afternoon is Dr. 
John Hannah, Chairman of the U.S. Commission on Civil Rights. 

Dr. Hannah will be accompanied by Mr. Berl Bernhard, Staff 
Director of the Civil Rights Commission, and Mr. William Taylor, 
Assistant Staff Director. 

Senator Ervin. Dr. Hannah, the subcommittee is glad to have 
you with us. You have a written statement. 

Dr. Hannan. Yes, sir, Senator; if it is agreeable—it is not very 
long—I would like to read it. 

Senator Ervin. You may proceed. 


STATEMENT OF DR. JOHN A. HANNAH, CHAIRMAN, U.S. COMMIS- 
SION ON CIVIL RIGHTS; ACCOMPANIED BY BERL I. BERNHARD, 
STAFF DIRECTOR, CIVIL RIGHTS COMMISSION; AND WILLIAM 
TAYLOR, ASSISTANT STAFF DIRECTOR, CIVIL RIGHTS COM- 


MISSION 


Dr. Hannan. Mr. Chairman and members of the subcommittee = 

I appreciate your invitation to add to the testimony already pre- 
sented on behalf of the Commission my own views on legislation 
which would extend the life of the agency and revise its functions. 

The testimony this committee has received from Commissioner 
Griswold and Mr. Bernhard fully states the reasons for a long-term 
extension of the Commission on Civil Rights and an amplification of 
its authority. I would add only a few personal reflections, based in 
part upon my experience during the past 5 years as Chairman of the 
Commission. 

It is clear to me that we are in the midst of a revolutionary change 
in race relations in this Nation. When our Commission was estab- 
lished in 1957, the national policy of equal opportunity was already 
firmly embedded in the law. The principle had been eloquently 
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; : . Bill of 
stated long ago in the Declaration of Independence, the Bi ; 
Rights om a 14th amendment to the Constitution. It had ye 
implemented in a series of judicial decisions, particularly the red 
preme Court’s opinions in Brown v. Board of Education and the 
cases following, which said without qualification that segregation in 
all aspects of public life violated the Constitution, ; Ce 

Yet, as the Commission was to learn in a series of investigations 
and hearings in all sections of the Nation, there was widespread dis- 
regard of these basic rights guaranteed by the Constitution. The 
Commission learned, too, in its hearings and investigations that the 
denial of equal opportunity had inflicted deep wounds upon the 
Negro community, wounds which were keenly felt by the great ma- 
jority of its citizens. This last fact was perhaps not very apparent 
to most of the American public. There were, of course, a number 
of organizations of Mesiien which had been working over the 
years to secure equal rights for Negro citizens, employing such 
traditional neh as litigation, legislation, political, and com- 
munity action. But the deep discontent of the av Negro citizen 
had not manifested itself in the kind of overt action dramatic enough 
to compel our attention, Thus, it was ible for some people to 
conclude that the activities of the NAACP, the Urban League, and 
other organizations did not reflect any strong dissatisfaction on the 
part of the Negro community. he 

The events of recent mer. ol have shattered any such illusion. It 
is a measure of the desperation of the Negro people of Bi : 
ham that they were willing to see their children go to jail in the 
hope that it would contribute to a better future for them. And the 
deep feelings of Birmingham have been echoed in demonstrations 
in North Conctings Philadelphia; Jackson, Miss. and other cities 
all over the Nation. 

These actions and the feelings which prompted them must be 
understood. Instead of being overly critical of leaders who now 


progress. Violence cannot be condoned, but we should understand 
some feel that they are driven to it. 
n 


ro if 7 owl ual op 
if ho saw himself still without a vote 100 years after the Emancipa. 
tion Proclamation; if he saw good honding dined him even if he 
could afford it; and if he saw his fellows receive a different kind 
of treatment by gong officers than that accorded whites, 

_ Philosophically, a slow tedious advance toward equality in eduea- 
tion, employment, voting, housing, and justice may be best, but the 
a ) gr rote ts Poe philosophical. He has but 
one lifetime; who can blame him for ting t is ri 
hin = etme wanting to enjoy his rights 

turmoil will continue. Out of it, T am sure there ill 
an end to many of the racial practices that violate our Constitution 
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and our consciences. In just 3 years, the sit-in movement, led by 
college students, has altered customs in more than 100 communities 
‘that had resisted change for more than a half century before. As 
the pace of the protest movement quickens, these barriers will con- 
‘tinue to fall. But the effort to brmg an end to overt practices of 
‘discrimination is only one part of the problem. If, when the current 
Struggle is over, we have been driven into opposite camps and are left 
with a legacy of hate, fear, and mistrust, nobody will be the victor. 

This, it seems to me, is the real danger. In many places, tensions 
are now so great and feelings so bitter that it is difficult to see how 
they can be alleviated. Binding up the Nation’s wounds may well be 
a task almost as difficult as it was when Lincoln spoke of it almost a 
century ago. It is a job which challenges the resources and imagina- 
tion of the Federal Government. 

Thus, it would be a serious mistake, in my judgment, for the Con- 
gress to contemplate the elimination of any part of the civil rights 
machinery of the Federal Government. A public agency with a 
continuing responsibility for bringing to light the facts and making 
recommendations for corrective action is a necessity. By perform- 
ing these duties responsibility, the agency helps to reduce tensions 
and to promote calm and reasonable solutions to civil rights problems. 
Beyond the fact-finding function, there is an even more pressing need 
for constructive action. As the President said in his civil rights 
message to Congress: 

* * * there is an increasing need for expert guidance and assistance in devising 
workable programs for civil rights progress. 

Solutions must be found at all levels of society by State and local 
governments, by industry and labor unions, by community and reli- 
gious groups, as well as by the Federal Government. 

No single agency or institution can hope to have all the answers. 
But it would be a contribution of immeasurable importance to vest in 
some agency of the Federal Government the function of collectin 
and making information available and of providing assistance an 
guidance to communities faced with civil rights problems. 

I support the legislation introduced by Senator Hart, S. 1117, to 
accomplish this purpose by revising the authority of the Commission 
on Civil Rights. If, however, the Commission is to perform these 
new duties effectively, it should be placed on a more stable basis. 
The 4-year extension provided in §. 1117 would assure sufficient con- 
tinuity for the Commission to plan its operations efficiently and 
effectively. But in my own judgment, a permanent extension of the 
agency is amply warranted by the facts. No one can foresee the 
day when the guarantees of our Constitution will be fully secured to 
all citizens, much less the time when prejudice and mistrust will be 
replaced by understanding and racial harmony. It would be a sig- 
nificant token of our maturity and resolve if we recognized this fact 
by establishing a permanent instrumentality for dealing with civil 
rights problems, rather than attempting to meet them on an ad hoc, 
crisis-by-crisis basis. 

As long as there are still widespread denials of basic rights 
there will be a need to improve the enforcement procedures available 
to the Federal Government. But if in the long run we are seeking 
lasting solutions and better race relations, the constructive resources 
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of Government should also be put to work. S. 1117 would be a 

ignificant step toward that goal. In my view, service on the Civil 
Rights Commission is not an assignment to be sought for. 

e members of the Commission have devoted much time, thought, 

and energy to the work of the Commission, and I feel the Commission 

has performed a service that is in the longtime best interests of our 


country. ' 
The Commission has now a competent, dedicated, and able staff 
‘to recruit and hold such a staff 


and staff director. It is very difficult { 
when the authorization expires at the end of each 2-year period, 
Those that have demonstrated unusual abilities are sought by other 
employers, and the temptation to leave the Commission Is very great. 
It will be a misfortune if action is delayed, and 1 the staff is 
practically dispersed before it is given a new lease of life. on 

After almost 6 years as Chairman of the Commission on Civil 
Rights, I am convinced that the problem of civil rights in America 
is our most important single problem, and it is important because 
of its effect on domestic tranquility within our country, and impor- 
tant because of the effect it has on the regard in which our Nation is 
held by the peoples of the world, 

The problem will not go away; it must be faced up to and worked 
at by people of good will who are in fact the majority of all the 
cit)zens Of our country, 

Mr. Chairman, if there is time, 1 would like to read into the record 
some extracts from the final chapter and concluding statement in 
our report of 1961, 

It outlines important points that are often overlooked in deali 
with this important and difficult problem, but if there is not time an 
you wish to proceed with the questioning, I can give the sections 
that I would like to have Bie’ j to the reporter. 

Senator Ervix. Dr. Hannah, there is time, and we would be glad 
to have you call our attention to any sections of the report that 
you desire, and T might add at this time, Senator Hart was desirous 
of being here and presenting you to the subcommittee, and he asked 
me to express his regrets to you, but he was unfortunately detained 
on the Senate floor and could not be here. 

Dr. Hannan. Thank you very much, Senator. 

I will read these few pa phs, and T am reading this from 
the document, the excerpts of the 1961 U.S. Commission on Civil 
Rights report, beginning on page 95: 

The Commission's studies indicate probh 
plex settings from which they ki halite te hemes Siecttinlention 
in one context is apt to be interlinked with discriminaton n other contexta, 
Inferior schooling, for example, makes it difficult for Negroes in some areas 
to achieve the vote-—and. combined with restriction to menial jobs, makes 
it difficult for them to assert other rights. Similarly, there can be no doubt 
that inequalities in educational opportunity necessarily produce inequality 
of employment opportunity; and, to complete the circle, a choice of ca 
that is restricted by discrimination undercuts the hope that might han the 
minority group youth te pursue his education to the full extent of his capabili- 
ties. It is also clear that racial restrictions in the housing market hel; to 
produce segregation in the schools, and that this in turn generally means 
inferior schools for minority group children. Discrimination in honsi 
often limits the choice of employment for its victima. at 
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These relationships suggest that no single, limited approach will bring an 
‘end to discrimination. While attention to one civil rights problem at a time 
‘may achieve substantial progress, simultaneous action on many fronts is far 
‘nore promising. Thus the Commission’s studies of southern black belt coun- 
‘ties Suggest that assuring the right to vote, fundamental as that is, will not 
‘quickly assure equal protection of the laws in other aspects of the Negroes’ 
life. Similarly the opening of new career opportunities to a particular mi- 
nority will be of little use if its members have had no opportunity or 
reason to prepare themselves for such careers—or if they are barred from 
living near the new place of work. 

_ The need for broader action is underlined by the fact that problems of 
discrimination are often intimately related to other problems. For example, 
the slums that blight our urban areas pose problems of major concern to a 
nation whose future lies increasingly in the cities. Urban renewal is not 
in itself a civil rights problem, vet discrimination—in housing, in education, 
and in employment—contributes in major degere to the creation and preserva- 
tion of the slums. If they are to be abolished, discrimination will also have 
to go. Metropolitan planning. health, welfare, recreation, transportation, and 
related programs not primarily concerned with civil rights objectives may fail 
if they do not deal with questions of discrimination as well. 

The close relationship of civil rights to other areas of public concern may 
also mean that measures not directly aimed at discrimination may be helpful 
in eliminating it. The Commission’s black belt study, for example, strongly 
suggests that economic measures to expedite transition from a one-crop agricul- 
tural economy to agricultural diversity and industry may ultimately do more 
than lawsuits to improve the economic, political, and legal status of black belt 
Negroes. Measures to broaden economic and educational opportunities for all 
may help solve civil rights problems throughout the Nation. 

In short a variety of approaches are needed. The methods that are most 
suitable may vary from place to place. The southern rural black belt, for 
instance, is generations as well as miles apart from the northern cities where 
the Nation’s minority population is now concentrating. In both places there 
are serious deprivations of civil rights, but they are manifested in different 
ways, and against different social, political, and economic backgrounds; the 
remedies may not be entirely interchangeable. In all circumstances, however, 
action of many sorts by many agencies—private, local, State, and Federal— 
is needed. 

In accordance with its statutory duty this Commission has focused principally 
on the role of the Federal Government. The latter does not and, in the Com- 
mission’s views, should not bear exclusive or even initial responsibility for the 
achievement of equal opportunity for all. Nonetheless, it bears a heavy 
responsibility, and one that—despite great strides in recent years—it has not 
yet discharged. Accordingly. the Commission has made a number of recom- 
mendations for Federal action, but these by no means exhaust the needs or pos- 
sibilities for improvement. 

* * * * * * * 


With regard to remedial measures intended to achieve the objective of non- 
discrimination, the Commission has made recommendations for three kinds 
of action.It has recommended invoking the power of the law to enforce the re- 
quirements of the Constitution: by new statutory requirements and by measures 
to facilitate enforcement of existing law. In proposing such action the Com- 
mission is not expressing a special confidence in punitive sanctions, but in the 
ereative and instructive role that law can play—and has played—in American 
society. 

A number of recommendations have also been made regarding the use of 
public money. These are based on the principle recently stressed by President 
Kennedy that “Federal money should not be spent in any way which encour- 
ages discrimination, but rather * * * (to encourage) the national goal of 
equal opportunity.” On the one hand, the Commission has suggested in several 
instances that Federal financial support should be withheld from programs 
which are so administered as to discriminate on racial grounds. On the other 
hand, it has repeatedly recommended augmentation of existing programs, 
or establishment of new ones, to expand the opportunities of all citizens in edu- 
cation. job placement, vocational training, and housing. 

Finally, the Commission has made several recommendations calling for the 
exertion of leadership by the President and others in the National Govern- 
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1 
ment; and it reiterates the need and worth of such leadership in the genera 
Re Hrs that follows. These recommendations are based on _ belief 
that the Presidency, and indeed the whole Federal Establishment, a 
nently a place for moral leadership. The Commission has been a ae 
the influence which those in responsible positions can exert on the civ 

climate of the Nation. By using the instruments for education and persua- 
sion which are available to them they can stir the conscience of the es 
By the example of their own conduct they can exert an influence far beyo 


the immediate occasion. 
Of course the need for forceful, enlightened leadership is not confined to 


the Federal Government. At every level of civic life—from the President 
down through mayors and police chiefs to school boards; from the chairman 
of the board to the shop superintendent: among religious leaders, union 
officials, and journalists—leadership plays a vital role in making clear the 
legal and moral obligations of the citizens of a democracy. Where such 
leadership is lacking there has been little progress—and sometimes regression 
to violence. Where it is present, there is no challenge that cannot be met. 


That concludes the statement, sir. » 

Senator Ervix. Dr. Hannah, I assume you would agree with me 
that Americans who happen to belong to the Caucasian race have 
some very precious rights themselves, do you not ¢ 

Dr. Hanxan. Yes, sir. 

Senator Ervin. It has always been a principle of law that as 
Judge Harlan stated in his dissent to Peterson v. City of Greenville : 

An individual's right to restrict the use of his property however unregenera- 
tive a particular exercise of that right may be thought lies beyond the reach of the 
14th amendment. 

Now, of course, the 14th amendment does not apply to the District 
of Columbia, but your Commission has made certain recommenda- 
tions concerning housing in the District of Columbia which would, 
if carried into effect, severely restrict what Judge Harlan calls the 
individual's right to restrict the use of his pro y, would it not? 

Dr. Hannan. IT presume so, sir. 1 should hke to comment, Mr. 
Chairman, that I am not an attorney. We have on the Commission 
now three distinguished attorneys, one of them the former president 
of the American Bar Association and dean of the Southern Metho- 
dist University Law School, one of them the distinguished dean of 
the Law School at Harvard, one the dean of the Law School at 
Howard. 

_In the 5 years all t her, at times there have been three addi- 
tional lawyers on the mission, Dean Johnson of Howard who 
is now the vice chancellor of the University of Nigeria, Governor 
cage ms wry and oes yong = Virginia, and all of 
these matters that bear on what is or judicial or constituti 

have been adequately discussed by on ; Bi atiabinain 

As a nonlawyer I have been heavily persuaded by their comments, 
and so if we are going to talk about what is legal and what is based 
on judicial action, T don’t pretend to be an expert in that area. 

Senator Exvin. I didn’t intend to ask you questions dealing with 
legal principles except to call attention to a fact you probably know 
jo is at the pat time in the ae of Columbia the owner 
of property can sell his property to whomsoever eases, 

a it ° whomsoever be plese, nae aa ee 
sn’t this your impression of the law as it applies istri 
= Pin Yes. Hey — been cortein etn tr 
made by the Commission with reference to the , 
than single residential dwellings. mee eey —_ 
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Senator Ervin. My question is this: Are you of the opinion that 
‘adequate housing for Negroes cannot be effected without depriving 
‘all Americans, both white and colored, of the right to deal with 
their own property as they see fit insofar as the use of that property 
and the leasing of that property and the sale of that property is 
concerned ? 

‘Dr: Hannan. No, I don’t believe so, Senator. I agree wholly 
with the position taken by the Commission that it is appropriate 
that the individual owning a house in which he lives, a single oc- 
ny dwelling, should have a right to determine to whom he should 
sell it. 

When he lists it, however, with a real estate agency, it is felt that 
at this point it is appropriate for governmental agencies to restrict 
the practicing of discrimination by brokers and agents, and so on. 

Senator Ervin. Well, Dr. Hannah, as I understand one of these 
recommendations, the owner of a one-family house would be allowed 
to retain his present right to sell that house himself, but if he saw 
fit to employ a realtor to sell it, he could not instruct that realtor as 
to whether he had any preference as to the race of possible purchasers. 

Dr. Hannan. It has been some time since I read over these recom- 
mendations with reference to housing in the District. 

It is my impression, however, Senator, that we called this matter to 
the attention of the Board of Commissioners of the District, and 
suggested that this was a matter that they should give consideration 
to. 

I don’t believe that it was the Commission’s intent to tell them 
exactly how they should handle this problem. 

I would like to ask Mr. Bernhard, who is more familiar with the 
recommendations, to comment, if it is agreeable to you, Senator. 

Senator Ervin. Yes. 

Mr. Bernuarp. Mr. Chairman, the recommendation is to the effect 
that the District of Columbia Board of Commissioners should con- 
sider issuing and effectively implementing a fair housing ordinance 
in the District. 

The Commission left open the question whether or not it could 
cover single-family dwellings, and whether or not brokers would be 
covered by it would depend on whether or not the Commissioners 
determined that single-family units should be involved. 

Senator Ervrn. But didn’t the Commission recommend that the 
District Commissioners adopt an ordinance depriving the owner even 
of the one-family residence of this power to instruct a sales agent 
with reference to his preference to sell his home to a member of a 
particular race? 

Mr. Bernuarp. The Commission recommended that should the Dis- 
trict of Columbia Board of Commissioners determine that single- 
family dwellings should be covered by such an order, then anybody 
who attempted to use the services of a broker or who might list his 
family unit on a discriminatory basis for newspaper advertising, for 
example, would be covered. | be: 

As to the question of whether this constitutes restriction on the 
private use of property, I think that may be true, but the real issue 
here it seems to me is a question of free choice and whose choice. 

Senator Ervry. No, it is a question of free choice on one side and 
no free choice on the other. 
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Mr. Bernuanp. It is free choice all around to open up the op- 
portunities for those who are purchasing homes. 

Senator Ervin. Oh, no. Ley ; 

In other words, your recommendation, if carried out, would deny 
one person any free choice at all. ; by 

Mn Bernnarp. In terms of selling but not in terms of acquiring. 

Senator Ervin. And would give a free choice to the others. You 
would give a choice to a member of the minority race to demand 


that the other man surrender his rights. 
Mr. Bernuarp. No. 


Senator Erviy. Oh, yes. ; 

Mr. Bernuanp. I think the choice here, as I see it, would be a choice 
of acquiring property. Everybody would be able to acquire property 
regardless of his race, religion, ancestry, affluence of his parents, or 
anything else. 

There may be restrictions in your ability to sell it based on artificial 
restrictions, but not in acquiring property, and that is the real issue, 
whether or not N citizens can acquire property in the District. 

Senator Erxvry. You are asking for an ordinance to prevent dis- 
crimination in the leasing and the sale of housing. 

Mr. Beennarn. That is correct. 

Senator Ervry. Well, wouldn’t that ordinance contemplate that 
the Government would take over and control and, in effect, supervise 
the rental of apartments ? 

Mr. Berniarp. Not at all. 

Senator Ervin. And reserve the right to tell the owner of the 
apartment to whom he could rent ¢ 

Mr. Bernnarp. No; I would think the burden of proof would 
always rest with the person who tried to establish that he had been 
discriminated against. 

Senator Ervin. Yes; but if he established the burden of proof, 
wouldn't the Government then have the right to step in and say 
to the apartment owner, who might want to rent an apartment in 
his building to a member of the Caucasian race, that he had to rent 
toa colored man? 

Mr. Bernnarp. If he refused to do so and this were covered by 
the ordinance, that is correct. 

Senator Erxviy. You keep talking about being covered by the or- 
dinance. I am talking as if your recommendation were put in the 
form of an ordinance. 

oa ren 7 is right; that is true, 

Senator Erviy. t doesn't leave the ow 

such a choice, does it? siete ete eties ere nn 

Mr. rene, se en is correct, 

Senator Ervin. It robs one man of freedom i i 
of the choice tothe other, doesn't it pi che ana 

Mr. Bernnarpo. Mr. Chairman, may I just say that this j 
a a — 8 cities and States that iniedie have aetna 

ere are rictions on private rty through : ’ 
the Food and Drug Act, the Sale tree law, hoes pot neem pe, 
in re are zoning restrictions, fire regulations, and building rest rie- 

Senator Ervin. You don’t see any difference 
bidding somebody from selling af impure ihe jr wh sya 
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Uae away from me the right to use my own property in my own 
way ¢ 

_Mr. Bernwarp. Only to the extent that I think that the protec- 
tions of individuals are just as important as the protection of prop- 
erty rights that you are referring to. 

1 think they are all part 

Senator Ervry. You think those two laws of that nature are 
synonymous. 

Mr. Bernuarp. Yes. 

Seator Ervin. Dr. Hannah, do you believe that it is possible to 
settle racial problems without robbing members of the Caucasian race 
of their rights? 

Dr. Hannan. Of course the answer to the question depends upon 
your interpretation of what these Caucasian rights are. 

I think that it is possible to assure fair and equitable treatment 
and the elimination of unreasonable discrimination, without depriv- 
ing Caucasians unreasonably. 

Senator Ervin. Do you beltev that a man, whatever his race, is 
evil if he prefers to have his place of residence in a community 
which is inhabited by members of his own race rather than a mixed 
neighborhood ? 

Dr. Hannan. No, sir. I think he is entitled to have such choices 
as he wishes, and it 1s not my concept that there is anything that has 
been recommended by the Commission on Civil Rights that would 
deprive people of the opportunity to buy real estate or homes 
wherever they care to. 

What the recommended civil rights legislation would try to do 
is assure an opportunity for members of minority groups also, if 
they can afford it, to buy and live in the kind of homes and in the 
kind of communities in which they would like to live. 

It seems to me, after having spent a great many hours and days 
thinking about this problem—and I should say, Senator, that when 
I accepted this appointment from President Eisenhower 6 years 
ago, I didn’t know very much about civil rights, but I have spent a 
lot of time worrying about it since—I am convinced that eventu- 
ally you have to get some rationale, and that it is we are about. 

So far as Iam concerned, I can summarize it very simply. I think 
that we have to come to a situation where every young person, re- 
gardless of his color or race, must have an opportunity for all of 
the education that he can make use of and wants, and it must be 
of good quality. He shouldn’t be deprived of a quality educational 
opportunity or of any opportunity, because of his color or any 
such artificiality. 

Now, once he has acquired this education, clear to the top if 
he wants it, through a graduate school or a professional school, so 
that he can make a useful social contribution, then he should not be 
deprived of an opportunity for employment that will make use of 
this skill. 

It is in the national interest that he shall have an opportunity 
for a job, and not be discriminated against because of his color. 

Now once he has the job that he is able to secure when he shows 
that in fair competition he can do it as well as anyone else, then 
he must have an opportunity to enjoy the same rewards as a result 
of his social contribution that all other people have. Just because 
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he is black or belongs to some other religion than the majority, 
he shouldn't be dapstvee of the es soar to ee a decent house 
in a decent community, if that is where he wants fo live. 

Now if he wants to live in a slum and in a congested area, of 
course, he should have that opportunity, too. . . : 

ay as IT am seas thle reduces my basic philosophy to its 
elements. ‘ ; eh 

The problem in the country at this moment 1s that we have a very 
large number of bright young Negroes who have had reasonable edu- 
cation and who no longer have much patience for those who say let's 
move gradually, let’s not — people, let’s not foment commotion, 
let’s take it in an orderly fashion. : é 

As I said in my written statement, this is reasonable, if you are 
looking at longtime history. ; < pote 

But for the individual who has only a single life to live, it is not 
unreasonable in my view for him to feel that the time is now, ap! 
only live once and I should have the opportunity for the education, 
for the job, for an opportunity to live in a decent house in a decent 
community, if I want to, an opportunity for the education of my 
children, an opportunity for the same kind of treatment from gov- 
ernmental agencies, police force, and so on, that other people have,” 
and that is all there is to it. 

Senator Exvix. Doctor Hannah, T must confess that I can’t quarrel 
with you on your statement; I would like to see all those things come 


to — myself. 

ut the point that I am trying to make is: Can't somebody come 
up with an idea, for example, that a member of the minority race can 
buy an adequate house without compelling the other man to sell him 
his house? 

Dr. Hannan. If we can, sir, certainly I would have no objection 
to that procedure, because I have stated what my basic philosophy is, 
and T am sure this is the basic philosophy of these commissioners 
and those that have preceded them on the Commission. 

Senator Ervin. But my trouble is with the recommendations of the 
Commission. and T can’t reconcile the recommendations with respect 
to housing, for example, with the retention by the property owner of 
the right to control the use of his own property and the sale of his 
own property. 

In other words, the reason T can’t rationalize in my own mind the 
consistency bet ween the recommendations of this kind and the Ameri- 
ean system is that the theory apparently of many people today is that 
you cannot procure adequate housing for a member of a minority race 
without the Government stepping in and, in one form or another, de- 
priving all Americans of their right to dispose of their own property 
to any person to whom they may desire to dispose of it, and to lease 
it to anv person to whom they desire to lease. 

In other words, one of those rights, in my mind, is just as precious 
as the other, and T do not think that it is compatible with our sys- 
tem to take and destroy one man’s right in order to give a right to 
another. : 

Dr. Hixwan. T am not going to argue with the basic concept that 
you have just expressed in the last sentence, if there are other 
wavs to achieve the objectives. It is the objectives that are imnor- 
tant, not the specific recommendations or specific words. As a 
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matter of fact in many cities in this country where there are sub- 
‘Stantial populations of minority groups, restrictive covenants in 
real estate deeds that were written when the property was originally 
subdivided, make it impossible, or practically impossible, for Negroes 
to buy a decent home in a decent community. 

And if as I believe this whole civil rights problem is interrelated, 
one aspect of it is there must be an opportunity for the Negro who 
can afford it and is a decent fellow and wants to live a decent life 
to live in a decent community. If the only way you can accomplish 
this is to make certain that when the owner decides to sell his prop- 
erty, he is not free to discriminate. If he is going to sell it himself 
he can have complete freedom in whom he sells it to, but not when he 
1s going to sell it through a broker or a real estate agent. 

Now this means, of course, that if I am in the kind of a com- 
munity that you say you would like to live in, I have a right to 
hold my own house as long as I live there. 

But the next door neighbor, if he sells it himself he can restrict it 
as he wants to, but if he sells it through a broker or a real estate 
agent, and an honorable decent Negro comes along that can afford to 
pay for it, this person will have the opportunity to buy it, and I 
would have to look for another place somewhere else and the same 
thing might happen. 

Senator Ervin. You say it has been a long time since you read 
the recommendations. Of course, I can understand that if the 
human mind retained everything we would be in a terrible fix. 

But what would be the situation in your opinion, under the recom- 
mendation, if the owner of the property listed his property for sale 
with a real estate agent in the District of Columbia, and he happened 
to be in a neighborhood occupied by members of the Caucasian race, 
and the real estate agent entertained the opinion that a sale to a 
Negro would result in a decrease in value, and a Negro and a mem- 
ber of the Caucasian race both offered to pay the same price for it, and 
the real estate agent sold it to the member of the Caucasian race. 

Now, would that real estate agent under those circumstances be 
guilty of discrimination ? 

Dr. Hannan. Again, I am not a lawyer. I feel that commonsense 

_ should always prevail. It would be necessary for the person denied 
the purchase to be able to demonstrate that there was in fact dis- 
crimination, and this might be difficult to prove. 

Senator Ervrn. I have given the facts in this hypothetical case. 
If you had to make that decision what would be your decision? 

Dr. Hannan. My decision would be that the person denied the 
purchase would have to be able to demonstrate that there had in 
fact been discrimination. 

Obviously, if there were two offers at an equal price, this would 
be very difficult to demonstrate. 

I might defer to the attorney on my right who might have a differ- 

ent answer. 
Senator Ervin. Yes, I would be glad to have his opinion on that. 
Mr. Brernuarp. Well, I would say before I try to answer it di- 
rectly that I would hope that it is acs a hypothetical question, 
because from our own studies we have found that short of the 
block-busting techniques and panic-inducing activities employed by 
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some I think, unfortunate groups, of real estate operators In some 
places, the fact of the reer kore that there is no automatic relation- 
ship between the entrance of a Negro into an all white or a pre- 
dominantly all white neighborhood and declining property values. 

Senator Ervix. You are arguing a point that is highly in contro- 
versy. : 

Mr. Bernnarp. I understand that, but I think the factual material 
we have in hand indicates this doesn’t necessarily happen and Mr. 
Schwulst of the Bowery Savings Bank of New York says this is a 
self-fulfilling prophecy, that it only happens when the real estate 
agent says it will happen and 

Senator Erviy. My question wasn’t that. It was about the real 
estate agent who did honestly entertain that opinion. 

. Bernuarp. If he entertained that opinion and the results of 
that opinion were that he translated it inte denying the Negro the 
opportunity to purchase that home, and the facts could show that he 

a this because of a racial factor, I think he would be in viola- 
tion—— 
Senator Ervix. Wait a minute, now you are bringing in some other 


n 

You said he would have to show. I have given you the cireum- 
stances and you have to draw an inference from them. _ 2 

I have been trying to get an answer to this question ever since 
these hearings started, because I don’t understand exactly what they 
mean by discrimination and what decision is going to be made when 
the facts are of that nature. wih 

Mr. Bernuarp. Let me see if I can restate it because I think it 
warrants a direct answer. 

I think if the facts are that in a particular neighborhood which 
was an all white neighborhood an individual sought to sell his 
home and used a broker and a N came as one of two purchasers 
and it was the feeling of the real estate man that property values 
would decline if he sold it to this Negro and therefore refused to do 
it and he sold to the white purchaser—is that an accurate statement ? 

Senator Ervin. That is an accurate statement. Yes. 

Mr. Bernuarv. The burden would then be on the Negro to prove 
that he had been denied that property because of his race. 

Senator Ervin. 1 have given you all the evidence available, and if 
you had to pass judgment on it, you were the agent that had the au- 
thority to pass the judgment on it, what would your decision be? 

Mr. Berxuarn. I would have to know more facts, 

Senator Ervin. There are no more. 

Mr. Bernnarn. I would have a difficult time coming to a firm con- 
clusion on that one, I am afraid. 

If I were the Administrator, to make that decision I would have 
to know that there was sufficient factual basis to show that there 
was discrimination, or the Negro’s complaint would be dismissed. 

Dr. Hannan. Senator, I can’t give you the legal answer, but it is 
my feeling when we are talking about discrimination we should actual. 
ly mean what we say, and it shouldn't be discrimination for or against, 

On the facts as you outlined them, if these are all the facts, you 
would have great difficulty in convincing me that there was diserimina- 
tion, if this is all there is to it, 

But this is just a commonsense answer, not a judicial one. 


CIVIL RIGHTS COMMISSION 243 


Senator Ervin. T should like to mention some statistics from the 
istrict of Columbia and ask you what they indicate to your mind. 
In 1930, the number of white residents in the District of Columbia 
was 351,981, and the nonwhites were 131,888. 

? nH the whites had increased to 474,326, and the nonwhites were 

(65. 

Then the population of the District of both the whites and nonwhites 
continued to increase until 1950 when they had 517,865 whites and 
284,313 nonwhites. 

Then in the meantime the school desegregation decision came down, 
‘and in the 1960 census the number of whites was 345,263 and the num- 
\ber of nonwhites 418,693, showing the while there had been an in- 
‘crease of the number of white residents constantly from 1930 to 1950, 
‘that from 1950 there was a decrease of 172,602. 

What would you infer as to that? 

_ Dr. Hannan. Well, sir, as I understand the facts of the situation 

: the metropolitan District of Washington, these are essentially the 

acts. 

I didn’t write down all your figures but these are the trends of the 
census from 1930 to 1960. 

But if you take the whole metropolitan district, taking the city of 
Washington and its suburbs, there has not been a very substantial 
change in the percentage of whites and Negroes. 

The Negroes have pretty generally been denied the opportunity. to 
live in the suburbs, and so naturally they have concentrated themselves 
in the District, and as I recall the studies that were made by our Com- 
mission staff, these were the facts. 

So all that this indicates to me is that the percentage of Negroes in 
this metropolitan district is not very different from the percentage in 
other Northern cities which reflects, of course, in general the trend of 
the Negroes in the South to move into the big metropolitan cities of 
the North, and since they have been denied the right to live in the 
suburbs they have been greatly concentrated within the District, which 
complicates the problems within the District. 

Senator Ervin. Doctor, isn’t that a condition that exists in all or in 
virtually all of our larger cities? 

In other words, do not these figures indicate that a substantial por- 
tion of the members of the Caucasian race desire to live in localities 
inhabitated by other members of that race? 

Dr. Hannan. It may well be. 

Certainly the trend has been that the whites in the big cities move 
into the suburbs and the space that they leave has been filled up with 
Negroes. And, of course, there is no argument about the fact that a 
very large fraction of the total civil rights problem in this country is 
ihe problem of assuring civil rights for these increasing Negro popula- 
tions in the deteriorating cores of the old city. ; ow 

No one connected with the Civil Rights Commission has indicated 
that this was a problem that was centralized in the Old South, and we 

have stated over and over and over again that this is not a problem 
that is confined to any single area of the country. 

It is a different kind of a problem, but it isa very real one, one of the 
most disturbing things that has been written, Senator, and I am sure 
your staff is familiar with it, is this study of Dr. Conant’s, the long 


. 


time president of Harvard, entitled “Slums and Suburbs.” If you 
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want to be disturbed and not sleep well at night you should read his 
review of what is happening in the slums, in the cores of some of these 
great Northern cities, where there are thousands and thousands of 
young Ne s out of school and out of work. Here you have the 
potential for very serious problems that we need to be concerned with. 

Senator Ervin. Doctor, I am very much concerned about it. But 
another thing concerns me though. I read all of the hearings that the 
Commission conducted in the District of Columbia with respect to the 
housing problem, and to be perfectly frank about it, among most of 
the witnesses there, I found no very substantial feeling that they were 
concerned as much about obtaining adequate housing for members of 
the minority race in the District of Columbia, as about devising some 
method by which they could overcome, either by n or by gov- 
ernmental coercion, the apparent desire of members of the Caucasian 
race to live in communities inhabited by people of their own race, and 
that is what worries me. I think this is a serious matter in this field. 

It seems to me that they ought to try to remove slum conditions 
where the slum conditions are, and establish housing, adequate hous- 
ing for members of the minority race without attempting or devising 
methods which would deprive the other people of the right to live in 
areas inhabited by members of their own race. 

Dr. Hannan. Senator, this is not in answer to your objection to 
the questioning of witnesses at that hearing. But I should like to 


and set out to provide an opportunity for advantaged communities 
for the Negro citizens that wanted to live in an advantaged com- 
munity. 

_And you are familiar with what they did. They took a pie shaped 
piece of the city of Atlanta and, of course, they were opposed to the 
idea of Negroes and whites living side-by-side but they said to the 
whites in the housing in this area, “We are going to open this area up 
to Negroes, and ae ee a it eet had better move out while 
you can,” or something of that sort. But the ion & of 
course, heca nse when they got through they oP at ater py 
slum section called Buttermilk Bottom in the downtown area. But 
they went clear out to the suburbs and opened up a sizable new area 
80 it became ible for a Negro citizen to buy a lot and build his 
own house if he wanted to in a middle-class area, or to buy a lot and 
build a very expensive house in a very fine area. You will find in 
be _ of ee = gr oe housing areas that are occupied 

v Negroes. ¥ have fine homes and fine streets 
and they behave very well indeed. hea 

_ You don't get a great deal of unhappiness in Atlanta with the 
situation. But where you find a situation where another city, either 
south or north, does nothing about it at all, just intends to live with 
the restrictive covenants of all kinds that are in real estate titles they 
say, “We are not worried about this,” then you bring abont a situation 
where it is impossible for a Negro to build a house of his own. 

In the first place, he can’t get a lot in a middle-class or in a high- 


to move ont, and it is the only area in ou i egro 
money isn’t as good as the white's ee ah 
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He may have the money, may be perfectly decent, a doctor, lawyer, 
a distinguished citizen, nothing wrong with him at all, but the only 
place he can find a house is in this congested area downtown. 

And then because it isn’t big enough and the population increases, 
you get these people crammed together three or four or five or six times 
as thick as the white people were when they occupied the area, and, 
of course, the schools are the old schools, and many of these Negroes 
coming in have not had much in the way of education, and if there 
is anything that is clear to me, and I am sure it is to you, in our society 
‘in 1963, there is less and less market for the employee who has nothing 
to sell but a strong back and a strong arm and a willingness to do what 
he is told. 

_ You will find im Detroit, in Michigan, with which I am very famil- 
lar, thousands of people who are unemployed and they are going to 
‘stay unemployed because they haven’t a skill for which there is a 
demand. 

Senator Ervin. I think, Doctor, that is one of our serious problems, 
because we have had so much automation, and there are so many jobs 
that unskilled labor used to do. 

Dr. Hannan. But at the same time in the newspapers in these 
cities there are pages of advertisements seeking people who can run 
computers and who have many kinds of skills, and at the present 
time the market for skilled Negroes is very high. 

The employer who really wants to hire Negroes with high skills 

find it is very, very difficult because they haven’t had this kind of 
training. 
_ But we come back to this old core. Of course, you cram these people 
into poor housing, and many of them are disenchanted and have little 
incentive for education, and these youngsters are out of work and out 
of a job and the future doesn’t hold much for them, and then they 
behave badly. 

And so then white people say whenever you talk about providing an 
opportunity for the Negro who is educated, “What do you expect, 
look at the way these people behave. Read about the rape cases and 
all the juvenile delinquency, and so on.” 

Well, it is the old case of which comes first, the hen or the egg. 

That is why you have got to attack this problem across the board. 
One part of it is that we have got to provide an opportunity for the 
Negro who has an education and is decent and able to make a useful 
contribution to society. He has got to have an opportunity for a 
decent house in a decent community, 1f he wants it. 

Now there may be many ways of arriving at it but this is essentially 
the problem. 

Senator Ervin. The theory of some people apparently very active 
in this field is that you can’t get adequate housing for Negroes without 
depriving all Americans of basic property rights. Similarly in re- 
gard to employment, I would think that 1f I were in business—this 
is hypothetical because I haven’t got any money to go into business, 
but if I did I ought to be allowed to select whom I am to employ, te 
promote, and to discharge. 4i yee 

But those who advocate many of these so-called civil rights bills 
want the Government to take charge of determining whom the people 
shall employ, whom they shall promote, and whom they shall fire. 
In an effort to get a very valuable and a very precious right for one 
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person or a group of people, you rob other people of rights that are 
equally as precious. ae. d 

That is my quarrel with all of these civil ages bills of modern 
vintage, every one of them. They are bills based upon a very tragic 
theory, I think, that the only way to secure a more abundant life for 
Negroes is to rob all Americans of a very precious economic and 
personal right. . 

Dr. Haxnan. Again, I don’t want to argue the case at all. I think 
we have to recognize that in the United States there are—and I have 
forgotten the exact number—18 to 20 million Negroes. There are all 
kinds of people, and many of them very able people. 

I think the one resource that no democratic society can deny 1s the 
potential of its good people, icularly the potential of its good 
young people, and we either believe in the basic —_ of equality or 
we don’t, and any inequality that is based only on color or religion is 
pretty hard to justify in my eyes. ; 

We live in the world as it is. It may not be the kind of a world 
some people would prefer to live in, but this is it. 1 think we have got 
to put ourselves sometimes in the — of the Negro. 

My ancestors are Scotch-Irish. is fact hasn't been thrown at me 
all of my life. But what if every time I had tried to move forward or 

a job or go into a restaurant or somewhere else I had been rebuffed 

‘ause people said “they are Scotch-Irish, what do you expect ; they 
are an inferior lot of people: they shouldn't have these opportunities. 

The Negro, however, alone or almost alone in our society, can’t 
change the color of his skin or the kinkiness of his hair, and he has 
the difficulty being considered as an individual. Somehow 
or other you have got to put into our system a situation where the 
man who happens to be black, if he is qualified and decent and respect- 
able is entitled to an opportunity to be recognized for what. he is. 

Basically, the problem of civil rights in this country is that so far 
we haven't put into our society the situation where the person of a 
different colored skin is accepted for what he is. 

We want to say “you are black, you are a Negro, look at the way 
the Negroes behave in the less-advantaged community.” 

This is a great handicap that somehow we have got to take out of 
our society and we have got to take it out now, 

Senator Exvrx. Of course, all other men immigrated to this coun- 
try. The Scotch-Irish didn’t have any bed of roses when they first 


carmie. 

Dr. Haxxau. That is right. 

Senator Ervin. Most of them came into a wilderness. Then you 
had other generations of immigrants. You had the Germans and 
Itulians, Trish, and all of them found that the American system was 
sufficient to give them their rights as Americans without setting up 
= = system wherein the Government acted as ian 

or them. 

Dr. Hawnan. Yes, but there is one fundamental difference, Senator. 
These waves of immigrants, disadvantaged immi ts from Europe, 
ineluding the Irish that came over in the great faninns and the Ger- 
mens and later the Polish and the Italians and the south Europeans 
and the eee: — on, they sometimes lived segregated for a gen- 
eration, they an unity to go to " 
prime tek opportunity to go to school, and the young 
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They went out into society and they could gain jobs and they dis- 
appeared. And to a degree this is even happening with some of our 
See Americans, the Mexicans and to a lesser degree the Puerto 

icans, 

This is the difference that the Negro can’t overcome. He just can’t 
get out and be recognized for what he is because of the color of his 
skin in too many instances. 

This is the fundamental difference. We have got to recognize that 
he has a handicap that the Irish and the Germans and the Polish 
didn’t have. 

Of course, I can remember in my lifetime and you can too, sir, 
although the situation in North Carolina may have been different 
than it was in Michigan when I was a youngster the Polish were 
called Polacks and the Italians were called Wops and the Greeks 
were kind of looked down on by people. 

But that has all disappeared. 

The next generations have dispersed and they are fine citizens, and 
somehow or other we have got to do the same thing with the Negro 
people. 

This is the basic problem. 

Senator Ervin. The thing that bothers me, Dr. Hannah, above all 
things, is that here is a system of Government which has existed, which 
has given us the maximum liberty, the maximum of economic liberty, 
the maximum of personal liberty, the maximum of political liberty, 
and the thing that I see in all these civil rights bills is that we are 
going to destroy all this liberty in order to bring about the equality 
of the races. 

In other words, it is a war between liberty on the one hand as I see it, 
and equality on the other. 

That was very well pointed out by Justice Harlan in his recent 
dissenting opinion. 

I just think that the Supreme Court of the United States put its 
finger squarely on this whole issue when it said in the Cwil Rights 
cases that the Negro race should at sometime cease to be the special 
favorite of the laws. They should have their rights adjudicated by 
the same laws by which all other men’s rights are adjudicated. 

All of these civil rights bills and recommendations of your Commis- 
sion are recommendations that certain groups of Americans be singled 
out on account of their race, and be given rights superior to those ever 
sought by or given to any other groups of Americans in our history. 

Dr. Hannan. I would like to refer this question to Mr. Bernhard. 

Mr. Chairman, if Negroes and other minority groups are given the 
same opportunity and the same treatment as far as voting privileges 
are concerned, educational opportunities, jobs, opportunity for hous- 
ing, opportunity to live in decent communities, and so on, the same 
treatment by police offices and all agencies of the Government, I see 
no reason why they should be given preferential treatment in the 
courts. , 

They aren’t going to need it. ig 

But so long as we deny them these opportunities, the opportunity 
for education and jobs, and decent houses, and for equitable treat- 
ment, in some places even an opportunity to vote, then until we change 
that situation, may be they are going to have to have preferential 
treatment. 
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Mr. Bernnarp. Mr. Chairman, from some of the comments I have 


made, and some of your reactions, I think you may have some reason — 


to believe that I have some questions about free enterprise and the 
capitalistic system. 

Now these officers are concerned with the enforcement of State laws 
against citizens of the State as a rule, and also within the portals of 


the State, and are certainly subject to the supervision of the State — 


courts. 
It seems to me that that recommendation is fraught with the pos- 
sibility of great injury to law enforcement on the State level. Also, 


it is a rather bad thing from a Federal-State standpoint, because if — 


were to take that recommendation and make it a Federal 
crime for a State officer to use excess force, it would oe State 
officer when he undertook to make an arrest and was met by force m 
this kind of a dilemma: 

If in the exigencies of the moment he was conscious of this law, and 
in order to avoid violating it he underestimated the degree of force 
necessary to effect the arrest to prevent the escape, then the probability 
is that the alleged criminal would escape or beat the officer, or in some 
cases even murder the officer. On the other hand, if the officer made 
a mistake im the heat of the moment and used more force than was 


aws, why we prevent unlawful mergers, use these restrictions 
allow some products not to be accepted on their inherent worth but 
because they have a power position or monopoly position which 
oan products pore ge a 

t seems to me this is same thing regarding persons, that we 
should remove all those restrictions which make it eapenibhe for peo- 


of . 
"This is my whole philoophy oni 
way I see this thing is, are we going to sacrifice 
+ reeeem sepson Americans in order to give what is in effect special 
: 


law enforcement to use excess force and unnecessary force in 

making an arrest or retaining a person in custody. y 
Don't you have any misgivings about making all State officers 7. 
be 


Dr. Haxnxan. Mr. Chairman, I should expect and h 
with this kind of Federal legislation that its snbentaees weokd be 
intelligent. 
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\a Everyone recognizes that police officers must be given protection. 
They have a very dificult task and a hazardous task to perform. 

We have at the university that I am connected with, I think the 
most effective police administration program in this country. We 
have been at it for 35 years, and this whole matter of police officers 
has been a matter of concern. 

So I start on the same point you do that the police officer is entitled 

to protection. You give him a very hazardous job to perform. 
_ But the other side of the coin is that in some places in the United 
States Negroes are treated quite differently than whites. They are 
picked up and searched and sometimes beaten and thrown into jail 
and in some cases even killed, whereas if they were white people they 
wouldn’t be. 

There isn’t any question and I am satisfied that they wouldn’t treat 
me like they treat some of these people, just because they happen to 
be Negroes. 

Somehow or other we have got to put into our system adequate pro- 
tection for the police officer, all that he deserves. He should be pro- 
tected from charges of unreasonable enforcement because one Negro 
brings a complaint that he was unfairly treated. 

The burden of proof is gomg to have to be on the complainant. 
I should hope that this is in fact the case. 

The present situation is intolerable in many places in the United 
States, and I am not in this case talking about the South alone. 

It is true in some places in the South and it is certainly true in some 
of our northern cities that there is an entirely different level of justice 
meted out to Negroes. 

Senator Ervin. Doctor, this statute is not confined to use of un- 
necessary force on Negroes. It applies to every criminal that is ar- 
rested, and it has always been the policy im this country to leave the 
prosecution of assaults and batteries to the States, no matter how 
aggravated they might be. 

Here is a recommendation which would certainly make any man, 
any time he used any force whatever to effect arrest, subject to the 
possibility that he would be hailed before a Federal court. 

I think it is a disastrous kind of thing. You have a statute now that 
if an officer commits an assault or uses excessive force on any person 
because of his race, for the purpose of depriving him of any right 
guaranteed by the Constitution or the laws of the United States, that 
he can be held asa criminal and can be tried. 

But this thing would make a man a criminal who merely overesti- 
mated the degree of force necessary for him to perform his duty. 

Dr. Hannan. Again, I don’t want to dodge my responsibility as a 
member of the Commission and as its Chairman. 

But with the distinguished attorneys that we have on the Commis- 
sion, I defer to their judgment in matters of this kind, and I would 
like to ask Mr. Bernhard if he has a response. 

Mr. Bernwarp. I presume, Mr. Chairman, you are referring to our 
recommended amendment of 242, title 18. 

Senator Ervin. Yes, the second section of the recommendation. 

Mr. Bernuarp. That is correct. That really grew out of an attempt 
actually to delimit more clearly the coverage of 242. 
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As you know, the Serews case very much limited the effecti 
of 242 as a weapon to be sure that citizens not be deprived under 
of law of certain constitutional rights. 

The problem has been that even if an officer happenend to beat some- 
body w @happened.to be « Negro inva, jeil call, 22 be didn’ Seppe 
to almost say at that time, “I am doing because you are a Negro, 
you couldn't get a conviction. [ ; 

This is really the story of the Raiford prison case in Florida. i 

The idea of the Commission here was to try to spell out certain 

ified acts which if done under color of law, which deprived indi- 
viduals of constitutional rights, would violate the statute. A simple 
assault and battery, we would not presume to be a deprivation of 
constitutional rights. ; re 

Senator Ervry. This is not that restricted. This makes it easier in 
effect to convict State officers. It is not i : 

Mr. Bernuarp. The thrust of this recommendation is not to make it 
easier to convict State oflicers. 

r Ervix. Oh, yes; because under the Screws case you had to 
show an intent to deprive the other y of aright secured to him by 
the Constitution or the laws of the United States. This recommenda- 
tion tries to render it unnecessary to prove any such intent, but to 
make it merely whether the officer overestimated the force necessary 
to overcome forceful resistance. 

Mr. Bernuarp. As I read the recommendation, as I know some- 
thing about the background and the intent of it, the clear purpose 
to assure protection of individual seat acts under colotel 
law, but more important to specify t acts that would be covered 
and make F statutes clear so that a police enforcement. officer 
would know precisely rather than have to gamble on what acts would 
subject him to Federal criminal prosecution. 

Senator Ervin. The only thing I have to go by is the English 
language which is used in the report. 

t recommended to “consider the advisability of enacting a com- 
panion provision” and so on “to section 242 of the U.S. Criminal Code 
which would make the penalties of that statute applicable to those 
who maliciously perform under color of law certain described 


including the following: Subjecting any person to unn force 
durin ‘the course of an arrest or ‘while the person is being held. in 


Mr. Bexwiarp, That is correct. 
Senator Erviy. I have no objection to the old law. I think it was 
- But I don’t think the Federal Government ought to specialize 
in the prosecution of State officers who used excessive force on crim- 
inals or persons —— with violating State laws. 
-r a. e could argue about this one. I don’t think it 
wou p. 
— te Yes, we could about it. 
think at the present time considering the crim i i - 
try that we would do ood to be weeeyle about * omy fee emt 
committing crimes rather than worryi t making criminals 
of the law enforcement officers who cay prevent pot nae ce 
Mr. Berxnarn, We have some other recommendations which I 
think would help in the situation to which you are reacting. 
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_ For example, the recommendations which would improve the qual- 
ity, the training, the scientfic detection and competence of police en- 
forcement agencies through grant-in-aid programs, I think would 
certainly help to stem the crimewave. 

_ Senator Ervry. I don’t quarrel with that recommendation. I think 
1t 1s very good. 

Dr. Hannah, I know you have probably got other things to do and 
I don’t want to detain you too long. 

Counsel says he would like to aa you a couple of questions. I have 
enjoyed my colloquy with you. I still take the position that most of 
these recommendations would either rob the States of powers that 
they ought to have, or would rob individuals of rights equally as 
precious as the ones that the Commission is concerned about obtaining 
for certain of our citizens. 

Dr. Hannan. Thank you very much, Mr. Chairman. I am sure if 
we can get the people of good will of this country to recognize this 
very serious problem—and as I said earlier it will not go away, and 
we are going to have to take it as it is and work at it—we can make 
real progress. 

If we don’t we are going to have more serious problems than we now 
nave, 

Senator Ervin. Of course, Dr. Hannah, Iam asoutherner. I think 
I can discuss these questions as intellectual problems and not get my 
emotions involved, but one of the tragic difficulties of this thing is the 
effort, as I see it, to resort to the law for coercive measures, and the 
demands of the persons who support these laws is I think aggravating 
this situation considerably. 

People have largely a choice between the two extremes. That is 
what bothers me about the problem. 

I have always had the feeling that you are not going to get any 
ultimate solution to this problem or to any other problem in human 
relations that is really effective except by solutions on the local level. 

There must be mutual tolerance and good will and cooperative 
efforts. 

But one of the tragic difficulties in the South today is the fact that 
so many of those in this field have become so extreme that it 1s very 
hard for a person to find a middle ground. 

Dr. Hannan. I recognize that, sir. We recognize one of the real 
problems is the disappearance in many areas of the South of the 
middle and somehow or other there has got to be a middle again. 

Mr. Creecu. Dr. Hannah, the administration’s bill, S. 1117, and 
also S. 1219 have almost identical provisions with regard to the ex- 
panded operations of the Commission, and specifically these bills pro- 
vide for the Commission becoming a source of advice and technical 
assistance concerning equal protection of laws. 

I wonder, sir, if you could tell us specifically what type of instances 
or what type of procedures or actions the Commission envisages under 
this provision. ; / 

Dr. Hannan. [f it is agreeable, sir, I would like to ask Mr. Bern- 
hard to answer this question. 

Mr. Creecu. Certainly. an 

Mr. Bernuarp. Over the past year we have had a continuing bar- 
rage of requests for advice about civil rights including requests for 
assistance and direction from many of the Federal agencies. 


20-982—63——17 


252 CIVIL RIGHTS COMMISSION 


I would assume that if this particular bill is passed, with the pro- 
vision in it, the Commission would be in a position to respond to re- 
quests from the Department of Labor if they happen to have problems 
with State employment services or apprenticeship training, or prob- 
lems of coverage of grants in aid programs, where needed particular 
information or advice. 

I would think the same would be true regarding the State Depart- 
ment when they have had particular problems or complaints. 

We have had continuing relationships with the Department of De- 
fense on problems of discrimination that are filed there, and they need 
further information as to how these problems have been resolved in 
other areas. 

Overall, I think this is one of the main functions we have performed. 

Now, most importantly, during the past year we have had many 

uests for advice, assistance, ny formation from the White House, 
ual we have tried to fulfill these. But requests for assistance had to be 
put on the back burner and given secondary treatment. 

So the first area I think where we would operate would be to pro- 
vide information upon request to the Federal agencies. Sm 

I think similarly this would be true regarding the States, munici- 
palities, private organizations, labor, business, and so on. 

This is what I would contemplate. 

Mr. Creecn. Would it be a fair statement, Mr. Bernhard, to say 
that what you ager 2 is a program of liaison in consultation with 
various agencies of the Government, State and Federal, regarding 
their responsibilities, and putting them in proper perspective ¢ 

Mr. Bernuarp. I think it would be more in terms of providi 
them with information that they might request, whether it is factua 
information or advice based on rience we had had about how 
they could proceed effectively, and how other people had done these 


th 
Me. Camson. The Attorney Genera] has said in his justification for 
apeneatians to the Civil Rights Division of the Justice Department 


in addition to the enforcement of civil rights statutes that it undertakes a pro- 
gram of liaison and consultation with law enforcement agencies and other of- 
ficials of the States in order te promote understanding of the problems and it 
places State and Federal responsibilities in proper perspective, 

and at the same time the former Assistant Attorney General, Mr. 
W. W. White, said: , 

We have in mind the great importance of the collection of far greater infor- 
mation both factual and legally in the whole civil rights area. 

I wonder, sir, in your view if there would be any duplication of 
the function you envisage for the Commission and that presently 
performed by the Department of Justice, Civil Rights Division, 

Mr. Bernriarp. No, I don't see any duplication at all. 

In fact, I have discussed this particular matter with the Deputy 
Attorney General, the present Deputy Attorney General, as opposed 
to the one who is now a Supreme Court Justice, 

He has indicated to me that as far as he sees it, there is no con- 
ceivable area of = press here. The function they contemplate is 
one where they will attempt to secure and maintain and disseminate 
information when it has to do with a pending or contemplated law- 
suit. 
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They do not intend to act as a clearinghouse of general information 
about civil rights. They do not intend to concern themselves with 
ithe F ederal programs in housing, in Federal employment, in the 
areas of Federal assisted education, with problems of administration 
of justice, concern with the American Indian, problems with the 
‘Spanish-speaking American, and the various areas in which the Com- 
mission has been involved. So there is no duplication. 

Mr. Crercu. You say they do not intend to concern themselves? 

Mr. Bernuarp. They do not intend and are not now looking toward 
building up any type of overall informational institution within 
the Department of Justice. 

Mr. Creecu. But is it your view that they are not presently per- 
forming this function ? 

Mr. Bernuarp. I don’t know that. I have no idea. I would tend 
to doubt it, but I think you would probably have to get that informa- 
tion from them. 

I have no information that they are carrying out that function 
at the present time. 

Mr. Creecu. Senator Harrison Williams in testimony before the 
subcommittee seemed to feel that what you might have in mind as 
falling within the category of technical assistance would be some- 
thing akin to the field office system employed by various governmental 
departments to work directly at the community level with various 
problems. 

I wonder if you would care to comment upon this feeling of the 
Senator. 

Mr. Brrnuarp. I don’t think the Commission has really ever con- 
sidered precisely how we would carry out the function of providing 
information and acting as a clearinghouse. 

As you know, we have advisory committees in all 50 States. We 
have some regional consultants who help to provide information. 
It may very well be that the most effective way to carry out this 
program would be to bring it to the local level and staff it, where 
possible, with people who are indigenous to that community. 

Tt may very well be that the Commission would decide that this 
was both an economic and an effective way of carrying it out. 

But I think it is premature to determine that. 

Mr. Creecn. You have mentioned the various State committees. 
If Congress were to decide to permit the Civil Rights Commission 
to expire, could not the State advisory committees continue to per- 
form their functions under the Attorney General ? 

Mr. Brrnuarp. I don’t really see how this could ever be done. 
The advisory committees operate without compensation. They are 
only paid their expenses when they travel and when they meet. They 
are voluntary groups that attempt to gain factual information and 
assist the Commission in making its recommendations to the President 
and the Congress, and they continuously look toward advice and 
assistance from the Commission, and attempt only to get that in- 
formation which they think is within the mainstream of civil rights 
problems across the board. 

Now, the Attorney General, while the operation that he has had 
expanded considerably in the last month in terms of substantive 
coverage nonetheless will not be operating in the broad areas in which 
the Commission now operates. 
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And if the advisory committees are to be effective they cannot be 
restricted to providing information for specific lawsuits. 5 uke 

I do not see what the effect of their work would be unless it 1s in 
fact to gain information across the board that they can evaluate freely 
and independently and give to a body which independently itself is 
the factfinding agency for the President and the Congress. 

I don’t see a function there at all. 

Mr. Crercu. Of course, the Attorney General does, does he not, 
on occasion appoint various committees to advise him, committees 
which serve without com ion and committees which function 
very much in a manner akin to that of the State advisory committees! 

Mr. Bernuarp. These advisory committees don’t operate without 
direction. They aren't self-motivated. I think they need consider- 
able staff help and staff assistance. meyy 

I don’t think you can just set up a body in the civil rights area as 
complex and sensitive and difficult as it is and say, “advise us about 
civil rights.” 

I think it needs much more direction than that. , 

Mr. Crercn., What would be your reaction, Dr. Hannah, if Con- 
gress chose to incorporate in a bill extending the life of the Commis- 
sion provisions guaranteeing the rights of confrontation and cross- 
eXamination to witnesses by the Commission! Perhaps 
Mr. ard can give us his views on this question also, 

Dr. Hannan. Again, sir, this is one of those questions that concerns 
legal minds and ju is has been di vy the la 
members of our Commission and T should like to ask Mr. Bernhard to 
answer this one. 

Mr. Bernuarp. I think the Commission should be in the position 
to operate to the same extent as any factfinding agency in the executive 
branch or Congress. 

Our rules of procedure are the fairplay rules of the House, and I 
think that if you have confrontation and cross-examination you end 
up in a situation where you do not get full factual information. 

You have a situation where everybody comes in and makes a three- 
be cireus out of it rather than a carefully directed hearing. 

think you only need confrontation when you have a situation 
where individual rights are being adjudicated. “This is not the fune- 
tion of the Commission. This is an issue that was raised in the 
Supreme Court in the case of Hannah v. Larche and it was determined 
that both as to the letter and to the spirit of the law, the Commission's 
hearings were fair. 

I think that it would be difficult for the Commission to fulfill its 
function for another reason, which I think is of extreme im nee. 

When we get information, quite often we get it from individuals, 
Negroes who are very timid, who are uneducated, and who are afraid, 
an . they ye that. e to the time they come before our Commis- 
sion there wi e who in any way attempt te bring reprisals or 
intimidate them, ba they may nak upiawer at al. Kes 
_I think that one of the reasons that these rules have worked effec- 
tively is that we have been able to protect them and at the same time 
I know of no instance, not a single instance when we have violated any- 
body's individual rights, no instance, and I am talking about this 
across the eam v5, 

_ Senator Ervin. You have got some sort of a philosophy like jus- 
tice of the peace down in North Carolina. He was Gyng “Ug yi 


CIVIL RIGHTS COMMISSION 255 


civil action one day and when the plaintiff finished offering his evidence 
the justice of the peace looked over at the defendant and said, “I would 
uppreciate it very much if you wouldn’t offer any evidence in this 
case.” He said, “When I don’t have but one side of a case I don’t have 
any trouble reaching a conclusion, but when I have both sides I get all 
confused.” 

Mr. Brrnuarp. I think the justice of the peace case is very relevant 
to an actual adjudication. But I think our situation is more akin to 
the fellow who was on the stand and was accusing someone else of 
having assaulted him, and he was very much battered by the defense 
attorney, and finally the defense attorney said, “Well, you come on 
down here and you show me how hard this man hit you.” 

_And he came down and he walked over to the defense attorney and 
hit him in the nose and threw him down, stomped on him and kicked 
him and the defense attorney said, “Is that what you call having hit 
the man a little,” and he said, “Well, it was about a tenth of that.” 

[have the feeling that our hearings are about a tenth of the possible 
effects of any adjudication that might be before this justice of the 
peace. 

Senator Ervin. According to my construction of Hannah v. Larche, 
the majority of the court held in that decision that Congress could 
create the Civil Rights Commission as an agency in the executive 
branch of the Government and give it far more drastic investigatory 
power with a view to reporting and recommending legislation than the 
Court held that Congress itself possessed under the Constitution in 
the Watkins case. 

Dr. Hannan. I don’t think I could contribute anything to the an- 
swer of the question, Mr. Chairman, but I should like to say that the 
Commission has been sorely troubled by the fact that sometimes when 
we have held our hearings, we have subpenaed before us Negro citizens 
to give testimony under oath, knowing that the chances were very good 
that they were going to have a very rough time in the communities 
where they lived because of their testimony. 

This has really troubled us because the facts have indicated that 
sometimes they have had a very difficult time. 

IT am sure you would recognize from the make up of the Commis- 
sion that we want to be fair always. We have tried to be fair. So 
long as the present membership holds it will be fair. 

Mr. Creecu. Dr. Hannah, do you feel that if Congress should allow 
the Commission to continue but not grant the extended authority which 
these bills request, this in any way would affect your feeling about the 
necessity for and the desirability of continuing the Commission ? 

Dr. Hannan. I think yes. My feeling is that if the Commission is 
to be as useful as it could be, it not only needs to be continued but also 
serious consideration should be given by the Congress to granting these 
additional responsibilities that the proposed legislation requests. 

I want to emphasize that I am speaking as an individual on this, 

If the Commission is to be continued only as a factfinding organiza- 
tion, to make recommendations to the President and the Congress, its 
usefulness will be limited. 

I think it will have use. I think it has been useful to serve as a con- 
science for the American people, but I think it could be more useful if 
some of these additional powers and assignments are granted. 
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Mr. Creecu. Would you care to say anything else about that? I 
would just like to ask this: Do you feel the Commission should be per- 
mitted to expire if Congress doesn’t t it this new authority ? 

Dr. Hannan. Again, sir, this isa judgment that the ( S should 
make. I am sure you recognize that up until this point Commis- 
sion has never before recommended its extension, 

The Commissioners as individuals and the Commission as a whole on 
both previous occasions when its 2-year period was expiring have re- 
frained from making any recommendations at all. i 

They said this was a matter for the Congress to determine. In this 
case we have recommended our continuance. We are living in a dif- 
ferent kind of a situation. There isa feeling on the part of the Com- 
mission that it is important that it be retained, that we need all of the 
devices that we now have and ibly more if we are going to deal with 
this increasingly difficult hg : 

Your s cif question was “if the Commission is going to be con- 
tinued only as it is would it be better to let it die? 

I think it would be better to keep it than to let it die, but its useful- 
ness will be very limited, 

Mr. Creren. Sir, what impact do you anticipate the increase of 
authority of the Commission as provided by these bills would have on 
the Commission's appropriation 

Dr. Hannan. I would like to refer that question to Mr, Bernhard, 
since he and the staif have given it some attention and I have not. 

Mr. Bernuarp, Mr. Creech, initially, 1 think there would be no dif- 
ference because it would mean that we would change our functions, 
begin to reduce our long-range fact finding to accommodate the func- 
tions of providing information and technical advice and assistance to 
— upon request. 

ight now, as you know, all of our budget goes into comprehensive 
factfinding in about 10 different areas, and I would not contemplate 
that this would continue. 

There may be areas where we know so little that in order for us to 
establish a proper library that will be capable of use in providing in- 
formation, we may have to continue factfinding. 

But I don't think this would be a prime function. So I think as we 
decrease factfinding we would increase the other functions, and I do 
not see that there would be any initial increase I can’t contemplate 
what increase would ever be needed but I don’t see an initial increase. 

Mr. Creven. Do I infer from what you have said, sir, that you 
envisage almost a complete change in the type of operation which the 
Commission will be undertaking, and that you will shift your em- 
phasis from factfinding to providing information upon request ? 

_ Mr. Bernuanrp, Yes, if you stick with the word “emphasis,” that is 
right. 

dr. Hannan. I should like to add the additional word, sir, that the 
present membership of the Commission are not empire builders. 

I don’t know what future Commissioners might decide, but there 
has been no desire on the part of the present Commissioners to build 
up a big national organization and spend a lot of money just to be 
involved as part of the Federal bureancracy, 

Mr. Creecu. Dr. Hannah, earlier Mr, Bernhard gave the subcom- 
mittee the benefit of his thinking concerning the provision of the bills 


ee 
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relating to the technical assistance which the Commission would 
render. 

Have the members of the Commission themselves gone into any de- 
tailed consideration of what they envisage for the Commission’s tech- 
nical assistance operation ? 

Dr. Hannan. Ina detailed way, no. The Commission will hold its 
next scheduled meeting on the 18th, and at that time the Commission 
may give it some consideration. 

There have been informal discussions, but the quick answer to your 
question is “No.” 

Do you want to add to this? 

Mr. Brrnwarp. No. These matters have been discussed with all of 
the Commissioners but we have never sat down formally to lay out a 
program in any detail. 

_Dr. Hannan. It is a little presumptuous when you assume that 
Congress is going to act on anything and spend a lot of effort and 
time to set up something based on recommendations of some agency. 

Mr. Creecu. Dr. Hannah, when the Commission issues a report, is 
it approved by each member of the Commission who signs it? Does 
he approve the final version of the report before it is issued? 

Dr. Hannan. The technique we have used so far in these reports, 
all of the reports where there are recommendations, is that the Com- 
mission sits together, agrees on the intent of what they want in the 
recommendations, agrees on a draft. 

Sometimes, of course, it is difficult to get six people writing a report 
or writing a recommendation. 

In some cases where the exact wording is not decided upon, the 
intent is agreed upon and it is left to the staff to come up with some 
words which again are recirculated. 

Of course, there have been two kinds of recommendations. There 
have been unanimous recommendations and the understanding in the 
beginning was that any member of the Commission who wanted to 
dissent on any recommendation or any portion of a recommendation 
should do so, and in some instances they have. 

But there has been nothing in the way of a recommendation that 
hasn’t been cleared with all the Commission participating in the 
discussion. 

There has been agreement at least on the part of the majority of 
the Commission as to what should go into the report, and finally the 
exact language has been circulated, and all Commissions have had 
the opportunity to participate in the final decision. as 

Mr. Crerecu. So the exact language of each of your reports is cir- 
culated among the members before it is released as a Commission 
report and approved by those who sign it, is that correct ? 

Dr. Hannan. That is correct, and the wording of the recommenda- 
tions are taken sufficiently seriously so that they have al] read them in 
detail and have had an opportunity to suggest changes or to dissent. 

But, of course, when you come out with five volumes, to say that 
every word and every paragraph has been considered by the Commis- 
sion session, this is not true. These are circulated with ample oppor- 
tunity for members of the Commission to make changes and dissent 


if they care to. 
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Mr. Crercu. Would a short report such as your interim report on 
Mississippi, be reviewed by each member of the Commission who 
signed it personally ‘ ; mags oi 

Dr. Hannan. By all the members of the Commission. This was 
entered into very seriously, the nature of the report was understood 
by the Commission, and it was very carefully reviewed by all the 
Commissioners and there were no dissents. 

Senator Ervin. Since I called attention to the change in population 
of the District, I would like to put into the record these figures about 
the number of white children enrolled in the public schools of the 
District of Columbia. ‘. 

In 1930-31 session there were 51,367, in 1940-41, there were 51,547, 
the 1950-51 session there were 46,763, in the 1960-61 session there were 
24.982. In 1961-62 there were 23,762, and in 1962-63 there were 
22,280, 

The number of nonwhite children enrolled in the public schools of 
the District of Columbia for 1930-31 was 27,091, in 1940-41, 36,263, 
in 1950-51, 47,980, in 1960-61, 97,897, in 1961-62, 104,702, in 1962-63, 
112,095. 

These facts would indicate to me that most or rather a considerable 
number of the white people who have children of school age have 
moved out of the District. 

Thank you, Dr. Hannah. 

Dr. Hannan. Thank you, Senator. 

Senator Ervin. I hope we haven't detained you too long. 

Dr. Hannan. I have enjoyed it and appreciate your courtesy. 

Mr. Bernuarp. Thank you, Senator. 

Mr. Creeen. The next witness will be Dr. Duncan Howlett, a mem- 
ber of the District of Columbia Advisory Committee of the U.S. 
Commission on Civil Rights. 

Senator Ervin. Glad to have you with us, Doctor. 


STATEMENT OF DR. DUNCAN HOWLETT, CHAIRMAN, DISTRICT OF 
COLUMBIA ADVISORY COMMITTEE, CIVIL RIGHTS COMMISSION 


Dr. How.err. Thank you, Senator. You have my written state- 
ment, and if it is agreeable with you, instead of my pondering through 
it again and reading it, I would like to comment on it. 

Senator Ervin, Yes. That will be permissible, and let the record 
show that immediately after testimony of the witness, that the written 
statement will be printed in full in the record. 

Dr. How.err. Thank you. 

Tam Duncan Howlet, Minister of All Souls Church, Unitarian, and 
Tam Chairman of the District of Columbia Advisory Committee to 
the U.S. Commission on Civil Rights. 

My reason for —e a you . based on my own experience : 
my experience as Chairman of one of the advisory committ 
works under the U.S. Commission. . a 

I took on this post because of my work as minister of an integrated 
church. That is in a neighborhood which is changing very rapidly, I 
came to see the importance of doing something to assist a downtrodden 

Wien teenons 

Then ame chairman of the committee, in order to en 
the work that was before us, I divided the committee into ae 
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committees: one on housing (that is, metropolitan housing for the 
whole area) ; under the dean of Georgetown University, one on the 
centennary of the Emancipation Proclamation under Henry K. Wil- 
lard, Treasurer of the American Security Trust Co. here in the city; 
one on employment practices under Ben Segal of IUE; and the fourth 
on the administration of justice under Dean Patricia Harris of Ho- 
ward University. 

What I would like to do is to illustrate my experience through the 
work of one of the subcommittees, the one on fair employment 
practices, 

We had what we called an open meeting on the 27th and 28th of 
February and on the 1st of March. Actually it was conducted some- 
what. as these meetings are, in the form of a hearing, but we had no 
authority to summon witnesses. It was entirely voluntary, and so 
we called it an open meeting. 

But eight of us sat behind a long table as you do, and listened to 
people who are citizens of our community come before us and talk 
about the employment situation as it exists here in the District and as 
it applies to the Negro. 

We did that for 3 days. What I would like to get over to you, if 
I can, is the significance of this approach to the problem of civil 
rights. In the first place, the impact on the community of these 
hearings—excuse me, of this open meeting—was considerable. 

The newspapers gave it great attention. There were detailed re- 
ports of the statements that were made before us, as a result of which 
people learned what they had not known before, namely the extra- 
ordinary depravation that the Negro is subjected to, and the prob- 
lems that he faces in trying to find employment for himself adequate 
to his needs. 

In the second place, and I would say this was even more important, 
that was the impact of the statement making process on the men who 
came before us to make the statements. 

Most men are men of integrity, conscience and honesty, and more 
than one man found himself before us reading a pious statement that 
his organization or group had made with regard to employment prac- 
tices. In the course of the interchange of question and answer and 
the other statements that had been made before us, it became perfectly 
clear that there was a wide discrepancy between his pious purpose 
and what was actually going on in the organization he represented. 

This was true of both employers and the labor unions. And I felt 
myself that this impact upon these men was of itself important. It 
eaused them to realize that there was more of a problem here than 
they had seen until they undertook to make a statement on it under 
these false circumstances. 

And thirdly, I would say that it was of importance to me personally. 
I came out of those meetings a different person than when I went in. 
I began, as I said, because I believe in the importance of this prob- 
lem, but I certainly had no conception of what the Negro seeking 
employment is up against in the District of Columbia, until I had 
heard these statements. ; 

You might say, “All right, you will perhaps change it as a result 
of this, but one person really doesn’t make much difference.” But I 
find myself frequently in a position where I am able to express my 
convictions and my observations to people. 
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Most recently, for example, on a TV documentary, which ap atly 
was widely viewed from all I hear. I enabled, I think, the com- 
munity to learn what it ought to know through the activities of this 
advisory committee to the Commission on Civil Rights; so I would 
just summarize my comments by saying this in conclusion: that I 
think that this is the American way to go about tackling a very dif- 
ficult problem, to arouse the conscience of people, to let them see what 
the problem is, to gather facts, to point the moral, to call for action, 
and by virtue of all this, to get at it and to do it through volunteers, 
none of whom are paid anything, all of whom give their time for what 
they believe to be t 


Senator Ervin. or, the employment problem in the District is 
very bad, isn’t it? om if a 

Dr. How err. Not overall, but in the Negro community it is very 
bad; yes. 


Senator Ervin. Most of them are unskilled, or a large proportion 
of them are unskilled. 

Dr. Hownerr. Yes, they are. 

Senator Ervin. I think this is not peculiar to the District, but over 
the country generally. In the old days when we did so much more by 
hand labor, there was a larger percentage of jobs for people of that 
kind who have been eliminated through automation and use of 
machinery. 

Dr. Howterr. Our country is changing very rapidly. 

Senator Ervry. In my part of the country people used to work on 
the roads with mules cal dies little drags. Now a big bulldozer 
comes along, and in an hour does more work than many men could have 
done in a day. 

Dr. Howterr. Yes. 

Senator Ervin. That is one of the tragic facts particularly for the 
— of the Negro race, that they fall into unskilled classifications. 

- Howterr, Not because they are Negroes but because they are 
poor and unskilled. 

Senator Exviy. Doctor, we appreciate very much your appearing be- 
fore us. Your entire statement will be printed in the record at this 
point. 

Dr. Howterr. Thank you. 

(The document referred to follows :) 


STaTeMent or De. Duncan Howterr, Mrxister, Aut Sours Crvnen, UNrrarian, 
AND CHAIRMAN, District or CoLumata Apvisory Com MITTEE TO THE TLS, Com- 
Misston on Crvi. Rierre 


As minister of All Souls Church, Unitarian, an integrated church, I have been 
increasingly concerned since my arrival {n Washington in 1958, with the problem 
of race relations in the Nation's Capital. A serions problem exists here as in 
other parts of the country, and it is growing more acute every day. The Negro 
popniation of this city has been eqneezed into what amounts to a ghetto. 

We have made progress in our race relations but we have not yet come to 
grins with the underlying canses of the poverty, slum conditions, and juvenile 
delinquency that exist here, due In no small part to the de facto segregation 
that prevai's. Honsing remains as segregated as ever: employment opportunities 
a a are eet te | circumscribed; and the schools in the District of 

umbia. whose pupil population is now approximate percent Negro 
incredibly overburdened and underfinanced. — iecorets 
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This situation is both disgraceful and dangerous. Surely we would wish to 
remedy it even if Washington were not the Capital of the United States of 
America. Since it is the Capital not only of the United States, but in a sense, 
of the entire free world, it is inconceivable that in the face of it we can stand 
idly by any longer. 

It was my deep sense of concern for this problem that prompted me to accept 
the chairmanship of the District of Columbia Advisory Committee to the U.S. 
Commission on Civil Rights a year ago. Although already overcommitted to 
community causes, I accepted this additional post because I believed that a 
group of citizen volunteers acting under the aegis of the U.S. Commission on 
Civil Rights could make an essential and constructive contribution to the prob- 
lem. I have not been disappointed. In the year that our committee has been 
in operation a subcommittee on housing, working jointly with the Advisory 
Committees of Maryland and Virginia, sponsored a meeting on the President’s 
Executive order on equal housing opportunity; a special committee on employ- 
ment held a 3-day public conference on equal employment opportunity in the 
District of Columbia; and a special committee on the centennial of the Eman- 
cipation Proclamation sponsored a number of appropriate commemorative events. 
In addition, our committee endorsed the findings and recommendations of the 
Commission’s report on housing in the Washington area. 

But we have only begun. We have served a beneficial purpose, I believe by 
bringing to light and pinpointing facts regarding racial discrimination of which 
our community has always been vaguely aware. We have helped to separate 
fact from fiction. But all thisis preliminary. Finding facts may be a necessary 
prerequisite to action, but it is not action, and nothing less than direct action is 
needed now. 

We can continue our work and move from talking to doing only if Congress 
sees fit to extend the life of the U.S. Commission on Civil Rights. An extension 
of more than 2 years is an urgent necessity if our District of Columbia Advisory 
Committee is ever to get beyond the factfinding and recommending stage. Since 
our Committee consists entirely of volunteers, all of whom maintain very heavy 
schedules, our progress is necessarily slow. Our plans, therefore, must be long 
range. If we are to fulfill our obligations to the Commission and the District 
of Columbia, we must be permitted to plan more than 2 years ahead. 

Our experience here in the District of Columbia is no doubt typical of most 
if not all of the advisory committees to the U.S. Commission on Civil Rights, 
and this is my reason for coming before your today. The Commission relies 
heavily upon the work of the advisory committees. Many of them have already 
distinguished themselves and performed an important service for the Com- 
mission. This work must go on. And what is true of the advisory com- 
mittees, is even more true of the Commission itself. It must be continued, not 
only for the sake of advisory committee programs, but even more, for the sake 
of its own program. I therefore urge that the U.S. Senate will enact 8. 1117 
extending the Commission on Civil Rights for 4 more years. 

I would also like to voice support for the clearinghouse and technical assist- 
ance functions which the bill would give to the Commission. The State ad- 
visory committees should, as I have already insisted, do more than merely 
gather facts and report them to the Commission and the public at large. If 
the Commission were given a clearinghouse function and were authorized to 
render technical assistance to public and private organizations seeking such 
assistance, the advisory committees, as well as the Commission would be enabled 
to offer assistance where needed. Here in the District of Columbia and in the 
50 States of the Union, we need a clearinghouse such as that suggested by 
President Kennedy and incorporated in S. 1117. As a participating member 
of the Civil Rights Commission structure, may I commend Senator Hart for 
introducing this bill. May I urge you to recommend it to the Senate, and 
may I take this opportunity to express my thanks to the Congress for the 
creation of the Civil Rights Commission in the first instance. 


Mr. CreecH. The next witness is Mr. Allan Howe, representing the 
Young Democratic Clubs of America. 
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STATEMENT OF ALLAN T. HOWE, PRESIDENT, YOUNG DEMOCRATIC 
CLUBS OF AMERICA 


Mr. Howe. Mr. Chairman, I am Allan T. Howe of Salt Lake City, 
Utah, president of the Young Democratie Clubs of America. I ap- 
preciate this opportunity to appear before this committee to present 
the views of our organization on Senate bill 1117. 

This proposal, sponsored by Senator Hart and some 30 other 
Senators of both parties, embodies the President's recommendations 
concerning the U.S. Commission on Civil Rights. The President 
pro that the Commission “serve as a areas ary rights ears 

use providing information, advice, technical assistance 
- requesting agency, private or public” and that its life be extended 
for a term of at least 4 more years. This is in accord with official 
itions taken by our organization. = 

wy its inception in 1957, the Commission on Civil Rights has 
investigated and issued a series of reports on denials of equal protec- 
tion of the laws in education, voting, housing, employment, and ad- 
ministration of justice. These reports have on extensive 
public hearings held in all parts of our Nation, on the investi 

of specific complaints and on thorough and comprehensive field stud- 
ies, The stutisties have been gathered, the facts documented, and 
the recommendations for remedial action submitted to Congress and 
the President. 

Several of the Commission's recommendations have been pares 
in legislative form and are now pending before Congress. The sixth- 
grade literacy test voting bill and the bill providing for Federal tech- 
nical and financial assistance for desegregating school districts are 
two of the Commission’s legislative recommendations which the Presi- 
dent has urged Congress to adopt. 

But beyond recommendations for congressional action, the Com- 
mission has effectively advised the executive branch on a whole series 
of remedial policies which have furthered equality of o portunity for 
all Americans. I would like to refer to only a few oF the advances 
made by this administration which were possible by the study and 
recommendations of the Commission. 

The 1961 education report of the Commission spotlighted several 
areas where Federal programs were operating so as to encourage dis- 
crimination. Under the impacted school aid program which makes 
vast sums available to school districts for the education of the de- 
pendents of military personnel, there had been no effort to assure 
these children would be afforded the opportunity to attend desegre- 
gated schools as required by the Constitution. In fact in community 
after community, our servicemen, called upon to defend, protect, and 
uphold the Constitution, were forced to send their children to segre- 
gated schools, operated in violation of the Constitution and with the 
aid of Federal funds. After the Commission focused public atten- 
tion on this situation, the former Secretary of Health, E ucation, and 
Welfare announced that beginning in September 1963 ted 
schools would not be considered “suitable” for on-base children and 
that nonsegregated on-base education will be provided. In imple- 
menting this ruling, the artments of Health, Education, and Wel- 
fare, and Justice have conducted a series of negotiations with schoo] 
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districts in an effort to secure compliance. As a result over 12 dis- 
tricts have said that they will admit on-base children on a nonracial 
basis. Some have even gone beyond this by indicating that they will 
adopt policies of nondiscrimination which would benefit all students. 
When hegotiations were not successful in securing the desegregation 
of the federally aided schools, the Justice Department announced the 
initiation of law suits in five areas and the Department of Health, 
Edueation, and Welfare announced that schools will be built on-base 
in eight other areas. 

This coordinated effort by several Federal departments will assure 
a “suitable” desegregated education to dependents of military per- 
sonnel and will bring many school districts into compliance with the 
Constitution. 

This is only one example of the impact which the Commission’s 
study and recommendations have had on the development. of admin- 
istrative policy for the protection of equal rights. In the field of 
higher education, the Commission has recommended that assistance 
to colleges be dispensed only to those publicly controlled colleges and 
universities which do not discriminate. Again, after the facts were 
brought to ight by the Commission, the Department of Health, Edu- 
cation, and Welfare and the National Science Foundation adopted 
policies which now require that contracts with universities for summer 
teacher training institutes contain a nondiscrimination clause. As a 
result, Negroes have been able to take advantage of these programs 
at southern colleges and universities which heretofore have excluded 
them. 

The Department of Labor has strengthened the nondiscrimination 
regulations of the Employment Security Service and has succeeded 
in bringing about the desegregation of a number of State employment 
offices in the South, following the issuance of the findings and recom- 
mendations of the Commission. 

In the field of housing, the historic Executive order barring discrimi- 
nation in federally aided housing was signed by the President. fol- 
lowing the unanimous recommendation of the Commission. In these 
and other cases the Commission’s studies and recommendations have 
been implemented by the administration in such areas as employment, 
education, housing, voting, and the administration of justice. 

Thus, the contributions of the Commission as an aid to the executive 
branch of Government in the development of sound civil rights policy 
have had a profound impact on the future of our country. : 

While it is important that the Commission continue its factfinding 
and reporting function, the commission has demonstrated its capacity 
to perform an even greater service. What is now needed is technical 
assistance and consultation on the means by which these and other 
nondiscriminatory policies should be implemented. 

In the words of the President in his message to Congress: 

As more communities evidence a willingness to face frankly their problems 
of racial discrimination, there is an increasing need for expert guidance and 
assistance in devising workable programs for civil rights progress. Agencies of 
State and local government, industry, labor, and community organizations, when 
faced with problems of segregation and racial tensions, all can benefit from in- 
formation about how these problems have been solved in the past. The oppor- 
tunity to seek an experienced and sympathetic forum on a voluntary basis can 
often open channels of communication between contending parties and help 
bring about the conditions necessary for orderly progress. 


264 CIVIL RIGHTS COMMISSION 


As the President said, if progress is to be orderly, it 1s essential 
that a Federal agency be charged with the responsibility of providing 
expert guidance and assistance in devising workable programs for 
civil rights progress. f : : . 

When faced with situations of racial tensions ee vio- 
lence, government, industry, labor, and civic groups need a channel by 
which a peaceful solution may be developed consistent with constitu- 
tional requirements and guarantees. The U.S. Commission on Civil 
Rights is the logical agency to be assigned thistask. 

However, as the President has stated, if the Commission ts to serve 
as effectively as is needed, it must be placed on a more stable and per- 
manent basis. Local communities cannot solve all of their civil rights 
problems at one time. New civil rights issues are constantly being 
presented as communities solve the most pressing Issues first. If 
schools are desegregated and students are trained equally for jobs, 
employment discrimination will become the pressing issue. If employ- 
ment discrimination is eliminated and income levels rise, housing dis- 
crimination will become the issue for the community to solve. If we 
are fo see steady, consistent, and systematic progress, then the assist- 
ance of the Commission will be needed by local communities on an 
extended basis. For this reason, we urge that the life of the Commis- 
sion be extended for a term of at least 4 vears more. 

Mr. Chairman, the President has pledged the resources of the Fed- 
eral Government to eradicate racial discrimination and put an end to 
the deprivation of constitutional rights and privileges. The U.S, Com- 
mission on Civil Rights, with its functions amended as proposed, 
would serve our country and all of its people well in redeeming the 
pledge of the President. The problems have been clearly presented. 

technical skill and capacity to resolve the problems are at hand, 
Our Nation has learned the lessons of Oxford and Birmingham, o 
Chicago and Washington, that racial relations are changing and that 
they will continue to change either after violence gba bapsealied or 
after negotiation, consultation, and advice. By applying the technical 
resources and — offices of the Federal Government to the prob- 
lems, Senate bill 1117 holds out the hope of peaceful and orderly prog- 
ress. We respectfully urge that Congress enact this measure and hasten 
the day when all men may enjoy in freedom the full protection of 
the laws under our Constitution. 

Thank you, Mr. Chairman. 

_ Senator Ervtix. There is a recommendation in here by the Commis- 
sion that lending institutions be deprived of their complete authority 
to make loans of their own money as they see fit. 

Do you think a lending institution would have much freedom if 
the Federal Government undertook to contro] how it should loan the 
ws its de : * ? 

r. Hower. I think you are speaking of the provision i 
Federal insurance on housing loans. 2 - ova 

Senator Ervry. All lending institutions that are supervised in any 
way by any Federal agency, are covered the recommendations. 
That would include virtually bank and every savings and loan 

“7 the mye States, ie it? 
Mr. Howe. If it is going to include the granting of loans an 
to individuals, but for the color of their cael wend enjoy it aula 
seem to me that this would be in line with extending that right. 
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Senator Ervin. Do you think it would be extending any liberty 
to lending institutions for the Federal Government to undertake to 
tell them to whom they should Joan their own money ? 

Mr. Hower. It all depends what you call liberty, Mr. Chairman. 

Senator Ervin. I was under the impression that lending institu- 
tions are engaged in business, and not in social reforms. 

Would you favor legislation that would give the Federal Govern- 
ment the power to tell lending institutions to whom they must loan 
their own money ? 

Mr. Hows. It would seem to me I would, if it had anything to do 
with the right that they enjoyed under the Constitution or under a 
Federal law. i 

Senator Ervry. What right does anybody have under the Consti- 
tution to demand that somebody make him a loan ? 

Mr. Howe. If the loan is to be insured by some Federal agency or 
the institution by which the loan is to be made is in any way respon- 
sible to the Government, it would seem to me that this would be only 
right that all of the opportunities that would be available to one seg- 
ment of our society ought to be available to all. 

Senator Ervin. Do you think it would be extending the principle 
of liberty to say to a man, “You must loan your money to somebody 
selected by the Government instead of to the person to whom you 
desire to loan it” ? 

Mr. Howe. I don’t think that the proposition is quite that, Mr. 
Chairman. 

Senator Ervin. That is what it amounts to, exactly what it amounts 
to. 
Mr. Howe. I think that for many reasons the private institutions 
can make their own determination as to whom they loan their money. 

Senator Ervin. Provided they do not displease the Federal agency. 

Mr. Howe. Provided they did not base the decision on the basis of 
the color of skin of the person or his racial background, I think that 
they ought to have that right to determine that. 

ae Ervin. Do you think the Federal Government ought to 
have the right, for example, to come to you and to tell you to whom 
you must loan your money ? 

Mr. Howe. No; if I had no connection with the Government, and 
I don’t attempt to base a loan on any Federal law or any Federal 
program 

Senator Ervin. Does the Constitution, give the Federal Govern- 
ment any power to tell anybody to whom he will loan his money ? 

aoe Howe. I don’t know of any provision at the present time to that 
effect. 

Senator Ervin. I don’t know either. Would you be in favor of the 
housing recommendation which lets the Government deprive people 
of the right to determine who shall use their property and to whom 
their property shall be sold ? 

Mr. Hown. No, I wouldn’t, Mr. Chairman. I don’t really believe 
that is the issue before us on this type of thing. 

Senator Ervin. Oh, yes it is. 

Mr. Howe. It seems to me, if I may, the more broad question here 
is whether or not we are going to extend to all citizens the right 
which we have heretofore given to some. It seems to me that that is 
the question. 
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Senator Ervin. There is not any proposition here to give me the 
right to demand that the bank make me a loan, and yet this recom- 
mendation in effect is that the Federal Government be given a right 
to compel banks and all other lending institutions to make loans ac- 
cording to the will of the Federal Government, or lose all the protec- 
tion of the bank deposits. 

In other words, don’t you think the recommendations here would 
result in a drastic impairment of the rights of free enterprise! 

Mr. Howe. I think if it would dictate the individual terms on 
which a lending institution or some individual had to make their 
private determination of how they should loan their money or nee 
that they had available in a corporation, I think your point is well 
taken. 

But I think the Government bears some responsibility to all of the 
citizens if rights are going to be accorded to some for loaning money 
and the diserimination is going to be exercised as against others, and 
the Federal Government plays amy role at all im the availability of 
that money for that particular purpose for which it is beimg used by 
the institution. 

And I think the Government does have a right to attempt te insure 
that that money can be loaned without regard to the racial back- 
ground or the color of the skin of the person applying. 

_And I think that, perhaps, that is what the purpose of the legisla- 
tion is. 

Senator Ervin. Yes, there is no doubt about that. The purpose of 
the legislation is to enable or let the Federal Government rob finan- 
cial institutions of a liberty which they now have. That is the liberty 
* determining for themselves in all cases to whom they will make 

oans. 
yw gee think that ee still have quite a degree 
of their own discretion to exercise in determining th . Chairman. 

Speers eee 

ut 1 would like to say that my appearance here today is partic- 
ularly, I think, in behalf of many of the young people of this denen. 
tion that I represent, and I think that this is a particular problem 
with reference to young people in our country, that many times young 
ople, of poor economic means, are denied = he opportunities where- 
as if they had more substantial means this may be—— 

Senator Ervin. After all, the banks and the building and loan 
associations are owned by the depositors, and I would hate to think 
that the Federal Government is going to tell the individuals to whom 
they must make loans. 

It seems to me that that is robbing the depositors of their precious 
economic an 

Mr. Hower. Well, if a proposal is made on that basis, I would agree 
with you. 

Senator Ervin. Well, that is what it is, 

- meccog I ae of opinion. 
ator Ervin. it may be a difference of opinion, i 
it designed to have the Federal Government come in cad way ae 
must make a loan to this man; you turned down his application be- 
cause of his race, and your statement of your board of directors is 
that you did it because you didn’t think ‘it was a good loan. But 
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shere is no truth to this, and, therefore, you must either make a loan 
or have your depositors forget their right to have their deposits 
imsured, even though they are paying an insurance premium 4 

_ Mr. Howe. Well, if, on the other hand, they are asking from the 
Government certain rights and certain privileges I think the Govern- 
ment may have some duty here. 

If those rights are going to be given to other applicants then they 
ought to have some right to say that constitutionally “we feel that 
these rights ought to be allowed to all people regardless of their race.” 

Senator Ervin. Well, I regret seeing a younger generation coming 
along which advocates letting the Federal Government determine who 
ithe banks are going to make loans to because I see mighty little liberty 
in that kind of a theory. 

Mr. Hown. Well, 1 agree with you on that basis, Senator, but I 
‘agree that the gist of the legislation is not centered on that point, 
‘and that is apparently what your difference of opinion is, regarding 

that. 

Senator Ervin. Well, the recommendations have held, in effect, 
that the Federal Government assume control of private property 
within the District of Columbia to determine to whom or to prescribe 
to whom a person can lend or sell his private property 

Do you favor the curtailment of the right of private property to 
that extent? 

Mr. Hower. No, I am not in favor of the curtailment of private 
property at all. 

Senator Ervin. Well, don’t you think it would be a serious curtail- 
ment of it if the Federal Government should come in and undertake 
to tell the private owners to whom they should sell their property. 

Mr. Howe. Well, I think, Mr. Chairman, that that would be entirely 
dependent upon the conditions and the degree of involvement of the 
Federal Government in such a program. 

Senator Ervin. Well, do you think the Federal Government ought 
to have the power to undertake to tell the people to whom they can 
sell their property ? 

Mr. Howe. Generally speaking, no, I certainly do not. 

T don’t think that was ever intended, and I don’t believe that would 
be the intention of the legislation. 

Senator Ervin. Well, exactly what are these recommendations in 
this report about housing, if that is not the object ? 

Mr. Hown. Well, it seems to me that it is to protect the rights of 
individuals regardless of their racial background or the color of their 
skin 

Senator Ervin. Well. what right does any individual have to demand 
of a person that he let him use his property ? | 

Mr. Hower. Well, ordinarily no right, certainly, under the Constitu- 
tion. He does not have it. 

Starting at that point, that certainly would betrue. 

If, in fact, the Federal Government is to be involved in the program 
of financing or in any way making available financing for housing or 
the negotiations of the loan it would seem to me that the Government 
ought to have some right ‘ 

Senator Ervin. Well, the Federal Government 1s not involved in 
this property in any way. 
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It seems to me that it is very serious. In any effort to give some — 
Americans some rights, it seems to me very bad to rob all other 
Americans of other rights. nh ep 

Mr. Howe. Yes, sir. I don’t think any proposal to end discrimina- 
tion ought to be at the expense of others. : 

I don’t think anyone advocates that. I certainly do not. 

It is not with the intention of asking preferential treatment of a 
certain group that I think these proposals are made. 

Senator ix. I, unfortunately—and I emphasize “unfortu- 
nately’”—without any solicitation on my part and without any consul- 
tation with anybody, was appointed to a subcommittee that handles 
most civil ri is bills I a great many such bills—in fact, there 
were 5 pounds and 3 ounces at one session—but I have not seen a single 
one of them that did not undertake to rob all Americans of their very 
basic rights on the theory that the only way that you can do anything 
for a minority race is to rob other peoples of their rights in order that 
the minority may get their special rights. 

Mr. Hower. My feeling has always been, Mr. Chairman, that we 
should not do it at the expense of others, but it should be only ac- 
ae to the segment of society not now enjoying the same rights, 
the rights that the majority have had. 

And I would hope that that can be done in most of these cases 
without any sacrifice of the rights of the other group. 

Senator Ervin. Now, I notice you spoke of our President’s Execu- 
tive order on housing. 

Will you agree with me on the proposition that article I of the 
Constitution vests all legislative power of the Federal Government 
in the Congress and none whatever in the President / 

Mr. Howe. Well, I think that is the spirit of that section. 

Senator Ervin. Yes, I think so, too. 

Do you not think that when the President takes and adds something 
to the acts of Congress that Congress didn’t add, that the President 
is, in effect, legislating ! 

Mr. Hower. Well, of course, this is a point of great debate, I am 
sure, in many areas, 

I think that this is a—rather than calling it “legislation” I think it 
is a difference in what we regard as the powers of the executive 


— to ag 
_ Senator Erviy. , when appropriates money for 
cifie pu and lays down the objects or the terms and condlitians 


under which that money is to be used, that is legislation, is it not ! 

Mr. —" Yes, sir. a 

Senator Ervin. And when the President comes along and puts othe 
conditions to that action he is y pune. or attempting to e nott 

Mr. Howe. Well, if it would be something broader or in addition 
or — — foreign to what the Congress authorized, I presume it 
wou 

Senator Ervin. Well, wouldn’t you say that it is somethin foreign 
to what Congress authorized when the President adds conditions im 
acts of Congress which Congress itself had specially refused to anes 
= ater against when the matter of the legislation was before the 


Me Howe. Well, that is a point of debate, Senator, I realize. 
I don’t believe that I could agree with that determination of it. 
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But I think that it is a point of debate, and I realize this is a dis- 
cussion 

Senator Ervin. Well, my understanding is that the Congress has 
repeatedly refused to put any provision in these housing acts pro- 
hibiting what is called “racial discrimination.” 

Mr. owe. Yes, I think that is true. 

Senator Ervin. And then the President goes ahead and acts on it, 
and it seems to me that the President is legislating. 

That is what disturbs me about these things as a man who has spent 
his life in the law. 

We have a President who is legislating in violation of the Con- 
stitution. 

We have proposals that people be robbed of the right of their 
private properties, that they be robbed by the Government of the right 
to determine who is going to use their property. To my mind, we have 
a combat here between liberty and equality. 

If all of the civil rights bills that have been proposed since I have 
been here were passed, the American people wouldn’t have any liberty 
left. at all, none. 

Mr. Howr. Well, | would hope, Senator, in the end result, rather 
than taking liberty away from someone and providing it to others, 
that concept may be found in the extension of the Commission and its 
work, for instance the matter that is before us today. 

It is really a matter of extending liberty to other people and not at 
the expense of certain groups, but according to what they have long 
been deprived of having, and what the majority has been enjoying. 

And I realize that your determination is otherwise on many of these 
matters, but it would seem to me that the spirit of what the Commis- 
sion is attempting to do is not to take away from the many, at the 
expense of the many or give it to the few, the minority group, but to 
make all citizens equal under their rights under the law. Well, I 
appreciate the opportunity to appear here today and I appreciate the 
time. 

Senator Ervin. Well, excuse me for differing with you and arguing 
with you, but I do appreciate it. ' 

It may be that you do not accept all of the recommendations of the 
Commission and you still think it ought to be continued ? 

Mr. Howe. I think it does a good work, Mr.Chairman. 

I do not believe that any group of men or any organization 1s In- 
fallible, and I wouldn’t suggest that everything that the Commission 
has discussed would be the panacea to all of the problems that we face 
in this area, but I certainly think it is worth continuing to work in this 
fleld and to make the recommendations to be studied. sare a 

Mr. Creecu. Mr. Howe, you mentioned that the Commission is the 
logical agency to be assigned the task of serving as a channel by which 
a peaceful solution may be developed to combat racial tensions and 
potential violence. to 

The Civil Rights Division of the Justice Department was estab- 
lished in 1957, at the same time the Commission was established. 
Presumably the Commission was to fill in until the Civil Rights Di- 
vision of the Justice Department was fully in operation. Inasmuch 
as Congress has been told that the Civil Rights Division of the Justice 
Department has been given the task of enforcing civil rights’ 
statutes, taken on a program of liaison and consultation with all en- 
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forcement agencies and other officials of the States in order to pro- 
mote understanding of the problems of the police of the States and 
the Federal responsibilities in their proper perspective, do you fee] 
that it would be inappropriate for the Justice Department to become 
the proper channe] to combat racial tensions and potential violence ! 

Mr. Howe. Well, I think that is a very good proposal which should 
be studied carefully. ; 

I think that there may be some overlapping there. 2s 

In fact, there may be some area of conflict between that Division 
of the Justice Department and this Commission, but it seems to me 
that the Commission, as an cy outside of the Justice Department 
which is charged with the enforcement with what we now have on the 
statute books, can play a different ty of role in a rather informal 
way, that the Justice ae could not do. 

hate to use the word “nonlegal” but that seems to be a phrase 
that might best aptly describe the functions here that could be per- 
formed. They would not be done by the same procedure partes, 
is a better word; that the Justice Department would have, and 
would not be coupled with the same agency that would be cha 
with the enforcement in the courts of the provisions that would be 
enacted into law. 

For those reasons I think there is an area of difference and a sub- 
stantial contribution could be made outside of the work of the Justice 
Department by the Commission. 

. Creecn. Would you favor the Commission’s undertaking any 
a or any activities which are already undertaken by the Justice 
ment! 

Mr. Howr. No, I think that the areas that the Justice Department 
serves in the enforcement area is a particular function that should be 
left. there. 

_ There may be some overlapping and there may be some conflict 
in the area of study and recommendations in those functions of the 
Justice Department. 

And perhaps some clarification should be given to the differentia- 
tion between the functions of these two groups in that area, 

Mr. Creecn. Then you would not favor duplicati any of the 
work which the Justice Department presently is undertaking. Is that 


correct 

Mr. Howr. I think that there is enough in this whole area that the 
Commission could certainly be at work on other problems; yes, 
_ Mr. Creren. Does it disturb you that the Commission was estab- 
lished originally to undertake a study and make its report within 2 
rears, that at the same time the Commission was establi ed, the Civil 

ights Division in the Justice ment was also established with 
the idea of this division of the ttment enforcing civil rights 
statutes and undertaking these other programs such as the program 
of liaison and consultation with the iw enforcement agencies 

s it disturb you that the Commission has been extended now 

and given some 6 years of life instead of 2 to undertake work that 
originally Congress envisaged would only take 2 years, and at the same 
time the Civil Rights Division of the Justice Department has con- 
tinued to grow and has expanded its operation ret is, in fact, under- 
taking a program of liaison and consultation with law enforcement 
agencies throughout the country and promoting understanding of 
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problems and placing State and Federal responsibilities in their proper 
perspectives ? 

Mr. Hown. Well, I think, as I indicated before, if there are areas 
of overlapping and duplication, that this is a problem that perhaps 
‘heeds some delineation, but it doesn’t disturb me that there has been 
mcreased activity because I think in this area we have long left some 
of these problems where additional emphasis is needed. 

And I think we know at the present time that additional tensions 
are growing, and I think there is a greater need for greater activity 
by both. 

So I am not disturbed by the increased activity. 

Mr. Crescu. Well, I think I misstated my question or you miscon- 
strued it. 

_ I did not mean that you should be disturbed by the increased activ- 
ity of the Justice Department. 

_ I only meant that the Commission was established to undertake a 
job which, at that time, it was envisaged would take 2 years to do 
and now it has been extended from 2 years to 6 years, and now they 
come and say that they don’t want to do the job they were originally 
established to do, but they want to serve in another capacity. 

They want to offer technical assistance and advice, and state that 
“we are going to quit doing factfinding work primarily.” 

We are told by the Justice Department that this type of activity is 
already being performed by this Division. 

Inasmuch as the Justice Department says that it has its Civil Rights 
Division to perform this function and Congress is appropriating funds 
for them to do this, does it disturb you that we have two agencies of 
Government that are undertaking the same functions? 

Mr. Hower. I would be disturbed if I thought it was exactly the 
same thing. 

I am not that familiar with the details of what the differences are 
to know whether or not this is exactly the same type of function that 
we are talking about, but I repeat that I think any time when the 
problems in this area are mounting in our country that we should not 
be alarmed, and that perhaps it does take longer and perhaps solutions 
are reached by those who study these. 

They feel that it does take longer or they come up with alternate 
solutions that may take a different course. 

T don’t believe in a situation that is as fluid as the subject of civil 
rights, that that should disturb anyone. 

Mr. Cresco. So then whether there is a duplication of functions 
is not in your view very important ? 

Mr. Howe. That, I think, we should try to eliminate if we feel 
that the additional work is an exact duplicate of what the other agency 
is doing. 

If a feel that it is necessary in a different way or different type 
of study, I would feel that certainly the added emphasis would be 
worthwhile. ; 

I repeat that this is a dynamic area, growing and changing by the 
day, and I think a close analysis of what each of these agencies are 
doing ought to be given. a 2 ae 

Mr. Creecu. Now, you say we should try to eliminate it if, in fact, 
there is a duplication. 
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If, in fact, there is a duplication, should we try_to eliminate it to 
the extent of either abolishing the Civil Rights Commission or the 
Division or give either one or the other the function but not both? 

Mr. Howe. No. I think there is a difference in the work that each 
of these can perform—— i 

Mr. Creecu. You misunderstood my question. rsa 

I am not asking you if you think the functions are identical today. 

You said you think if there is a duplication we should try to elim- 
inate it. 

My question is, if you think there is duplication is it your view that 
one should be abolished and the other given all of the responsibility 
so there will not be any duplication ¢ ; 

Mr. Howe. I think there is a division in the functions peculiar of 
the attributes of the agencies that we are talking about, of the Justice 
Department particularly with reference to the enforcement end and 
the Civil Rights Commission in the study that they have been making 
in the areas that they have been working. 

I think that that delineation should be made. 

Mr. . I have no further questions. 

Senator Ervin. Justice Harlan has recently said this, and I think 
that it isa remarkable statement: 

Freedom of the individual to choose his associates or his neighbors, to use 
and dispose of his property as he sees fit, to be irrational, arbitrary, capricious, 
even unjust in his personal relations, are things all entitled to a large measure 
of protection from governmental interference. 

This liberty would be overridden in the name of equality if the strictures of 
the amendment were applied to governmental and private action without 


distinction. 

Also inherent in the concept of State action are values of federalism, a recogni- 
tion that there are areas of private rights upon which Federal power should 
not lay a heavy hand and which should properly be left for more precise 
instruments of local authority. 


I think that is a very significant statement. 

Rea of those who would demand so many of these so-called 
civil rights, William White said this: 

For now he is raising demands not simply for the just vindication of the 
Negro's actual rights. 

He is demanding the creation, for the Negro alone, of false rights which are 
hot now, and never have been in all the long centuries of an Anglo-American 
concept based on orderly freedom, the rights of anybody at all. 

Fair-minded men, and being fair now requires fairness to the majority as well 
as to the minority and fairness also to the constitutional truth, will agree that 
the actual rights thus far denied the Negro must be granted to him. 

These actual rights include the ballot and an equal opportunity in all the 
public facilities, the schools, the parks, transportation, and so on. 

But they do not include and will never include, unless the Kennedy adminis- 
tration is to seek that destruction through Congress and the Supreme Court, 
the destruction of the most ancient and irreplaceable right of man in an open 


society. 
This is the right of privacy outside his public obligations, including the 
private operation, wise or unwise, of private property. 

And I think many of these recommendations of the Commission 
are inconsistent with that. 

I may have a different conception of “liberty,” but I think that if 
a man hasn't a right to his own views, either wise or unwise, he hasn't 
any liberty at all. 
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The recommendations are that private individuals be denied the 
right to sell their property to whom they please, to loan their money 
‘to whom they please, and to refuse to loan their money to whom they 
mplease. To my mind if a man hasn’t got liberty in those fields he 
hasn’t got any liberty at all. 

I think a man who does not have liberty to do otherwise than what 

ithe majority may think he ought to do with his own private affairs 
thas no liberty at all. 
And the trouble of it is that the only authority that the Federal 
‘Government has under the Constitution in this whole field is authority 
ito deal with a denial of due process of law or denial of the equal 
protection of laws not by individuals, not by banks, not by private 
corporations, but by the States. 

Thank you very much. 

Mr. Hower. Thank you, Mr. Chairman. ' 

Senator Ervin. The committee will adjourn until 10:30, June 12. 

(Whereupon at 4:45 p.m., the committee was adjourned, to recon- 

vene at 10 a.m., Wednesday, June 12, 1963.) 
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WEDNESDAY, JUNE 12, 1963 
U.S. Senate, 


SuscoMMITrex oN ConstiruTionaL RieHTs 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 


The subcommittee met, pursuant to recess, at 10:30 a.m., in room 
318, Old Senate Office Building, Senator Sam J. Ervin, Jr. (chairman 
of the subcommittee), presiding. 

Present: Senators Ervin (presiding), Johnston, and Kennedy. 

Also Present: William A. Creech, chief counsel. 

Senator Ervin. The subcommittee will come to order. Senator 
Hill was scheduled to testify today. However, due to other pressing 
business, he was unable to be here and asked that his statement be 
printed at this point in the record. 


STATEMENT OF SENATOR LISTER HILL IN OPPOSITION TO BILLS EXTENDING THE 
Civi. RigHTS COMMISSION 


Mr. Chairman and members of the committee, I am grateful to you for the 
opportunity of offering my comments in opposition to the measures presently be- 
fore you to extend the life of the so-called Civil Rights Commission. As you 
know, I was strongly against the initial creation of this agency and have 
unswervingly opposed its continuation. My present position is unchanged, for 
to hold otherwise would be to betray the Constitution that we inherited from 
our Founding Fathers. 

When the Civil Rights Commission was established, I took the position that 
such an agency was unwarranted and unnecessary and that it would lend itself 
to unmitigated harassment of local officials and meddling into local affairs. The 
Commission has been in existence for almost 6 years, and its record has undeni- 
ably proven that this concern was well-founded. I think it would be well worth 
our time to review that record in juxtaposition to certain articles of the 
Constitution. Surely we will all agree that this great and endurable document 
must constantly serve as our guideline, and no matter how zealous lawmakers 
may become in a cause they have espoused, the Constitution must not be forgotten 
nor ignored. I submit that the Civil Rights Commission has too long flaunted its 
disregard of that mainspring of freedom. 

Let us look at the reports of the Civil Rights Commission, for they patently 
illustrate the attitude and unconstitutional actions of this agency. 

First of all, in its 1961 report on voting the Commission states as recom- 
mendation 1 that Congress should declare that voter qualifications other than 
age, residence, confinement, and conviction of a crime are susceptible to use, and 
are being used, to deny the right to vote on grounds of race or color. It recom- 
mends that Congress enact legislation providing that citizens shall not be de- 
nied the right to vote, or to register to vote in Federal or State elections for any 
cause except for inability to meet reasonable age or length-of-residence require- 
ments, uniformly applied, legal confinement at the time of registration, or prior 
conviction of a felony. 

Recommendation 2 proposed that the completion of the sixth grade in elemen- 
tary school should be sufficient qualification for voting in all States where a 
“literacy” test, an “understanding” or “interpretation” test, or an ‘‘education” 
test is administered. 
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s i They are in 

In my judgment, these proposals are wholly unconstitutional. 
violation of section 2 of article I of the Constitution and the 17th a 
which reserves exclusively to the States the right to determine the qualifica | 


of electors. a 
They are in violation of the 10th amendment to the Constitution, which states: 
“The powers not delegated to the United States by the Constitution, nor pro- 

hibited by it to the States, are reserved to the States respectively, or to the 


; 
people. i 

They are in violation of the ninth amendment, which states: { 

~The enumeration in the Constitution, I a. rights, shall not be construed 
to d or disparage others retained by the people.” ; 

These rte would completely destroy the time-honored constitutional right 
of the States to establish the qualifications of electors. 

Two members of the Commission, Vice Chairman Storey and Commissioner 
Rankin, dissented in the first recommendation on the ground that it was un- 
constitutional. In my judgment the second can be no less a violation of the 
Constitution. 


For further illustrations of the unconstitutional attitude of the Commission, 
I direct the subcommittee’s attention to the 1959 report on voting. In that report 
it was recommended that the President be allowed to appoint election registrars 
who would administer the State qualifications for elections and issue certificates 
to qualified citizens. 

This recommendation is another example of the preposed encroachment on the 
rights that have been reserved to our States and to our people. Commissioner 
Jobn 8. Battle, a former distinguished Governor of the State of Virginia, put it 
well when he stated the following in his dissent to this recommendation : 


“f coneur in the proposition that all properly qualified American citizens 


should have the right to vote, but I believe the present laws are sufficient to 
protect that right and I disagree with the proposal for the appointment of a 
Federal registrar which would place in the hands of the Federal Government 
a vital part of the election process so jealously guarded and carefully reserved 
to the States by the Founding Fathers.” 

In light of the 9th and 10th amendments and the other constitutional safe- 
guards for the right of the States to qualify electors, this proposal is blatantly 
unconstitutional. 

It contravenes the spirit of the sixth amendment, which states: 

“In all criminal prosecutions, the accused shall enjoy the right to a speedy 
and public trial, by an impartial jury of the State and district wherein the crime 
shall have been committed, which district shall have been previously ascertained 
by law, and to be informed by the nature and cause of the accusation; to be 
confronted with the witnesses against him; to have compulsory process for 
yee witnesses in his favor, and to have the assistance of counsel for his 

ense.” 

The appointment of Federal registrars would violate the spirit of this amend- 
ment because it would remove a local registrar from his duties, and, in effect, 
condemn him as being guilty of a crime—the crime of unlawfully denying a 
qualified person of the right to exercise his franchise as a voter in violation of 
sections 241 and 242 of title 18 of the United States Code. 

Regardless of whether or not such local registrar should ever be prosecuted, 
he would remain forever an accused who did not enjoy the right to a speedy 
and public trial nor an impartial jury of the State and area wherein the crime 
allegediy was committed. He would have been denied his constitutional right to 
be informed of the nature and the cause of the accusations against him. He 
would have been denied the right to be confronted with witnesses against him 
and the right to have compulsory process for obtaining witnesses in his favor. 


sion. As you know, this agency only recently proposed that the Presi t 
withhold Federal funds from the State of Mississippi until tbeguns eo Guneee. 


ga " 
tion of the due process clause of the fifth amendment, to say nothing of being 
a clearcut abuse of the power of the executive branch of the Government. The 
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proposal that such a condition be attached b the President to the act = 
ae appropriating Federal funds is so Brann a sO for fats Se 
ae ‘ government that I am Surprised and taken aback by such a recommenda- 
Rca the Civil Rights Commission. I was glad to see that the President 
* a he had no such power. Government by Executive decree has never 
ae embraced by the people of this Nation, for it is a characteristic of dictator- 
Ships and monarchies. 
at He ee do these illustrations constitute the total of all the recommenda- 
and actions of this agency that violate our Constitution. I should think 
that these are more than enough reasons, however, to halt the abuse of the 
principles of law with which we have been endowed. 

When the representatives of the free, independent, sovereign American Colonies 
met in Philadelphia in 1787 to determine what form of government would 
Succeed the tyranny of the British Crown, they had the benefit of the works and 
labors of great thinkers, philosophers, statesmen, and writers. They had the 
rich traditions of Montesquieu, John Locke, and all the thoughtful historians and 
warriors for liberty that preceded them in the vast concourse of history. But 
this was not enough. It was only through the great assemblage of patriots— 
deeply devout, dedicated men—that they were able to pen the most nearly 
“sy legal document that has ever been drafted, the Constitution of the United 

es. 

They had many questions to answer, Many issues to determine. It was their 
task to determine whether or not we should have a parliamentary system of 
government, a centralized system of government, or a Federal system of govern- 
ment in which the rights and sovereignty of the people would be carefully di- 
vided between the State and local governments on the one hand and the National 
Government on the other. They fortunately chose the latter. 

And the foremost consideration in that Convention was not how much of the 
sovereign rights of the people they desired to yield, but how much of these pre- 
cious rights they had to yield in order to establish a stable society that would 
secure the blessings of liberty to themselves and to their posterity. As we all 
know, the Constitution, as we know it, would never have come into existence 
if the sovereignty of the States and the rights of the people had not been posi- 
tively recognized in the Constitution itself. 

Of all the liberties which the Founding Fathers enshrined in the first 10 
amendments, they specifically designated articles, IX and X as the impregnable 
guardians of the sovereign rights of the States and of the people. Have these 
rights become any less meaningful to us today? Are the dangers of a centralized 
government any less? I say “no.” It is time to regard these basic tenets of 
government and law and refuse to extend the life of an agency that has demon- 
strated repeatedly its unconcern for them. 

The bills before you not only ask for new life for the Civil Rights Commission ; 
one of them even seeks to make it a permanent agency of the Government. Both 
provide for an increase in its power. 

In order to justify the Commission’s existence, its advocates are now asking 
that it be made a so-called national clearinghouse for information on civil rights. 
Even if we should grant that such a service was needed, it is apparently a 
duplication of similar activities of the Civil Rights Division of the Department 
of Justice. In the 1959 appropriation request justifications for the Civil Rights 
Division, its spokesmen stated : 

“We have in mind the great importance of the collection of far greater in- 
formation—both factually and legally—in the whole civil rights area * * * . 
We think that without such activity we just cannot do the job.” 

The Civil Rights Commission has already spent almost $314 million of the tax- 
payers’ money in their useless ventures. This unwarranted squandering of 
funds should cease. 

Mr. Chairman and fellow Senators, the U.S. Civil Rights Commission has 
ignored the Constitution, has abused the unlawful power that it was given, and 
has squandered the taxpayers’ money ; on the other hand, it has done nothing to 
deserve the approbation of us as freemen. I submit to you that the bills pend- 
ing before this subcommittee do not merit the approval of its members and I 
hope they will be defeated. 


Mr. Creecu. Mr. Chairman, the first witness this morning is Dr. 
Paul Cooke, representing the American Veterans Committee. Dr. 
Cooke. 
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STATEMENT OF DR. PAUL COOKE, NATIONAL CHAIRMAN, 
AMERICAN VETERANS COMMITTEE 


Dr. Cooke. Mr. Chairman. 

Senator Ervin. Dr. Cooke, we are delighted to have you with us. 
Have a seat, please. You may proceed. ; 

Dr. Cooxse. Mr. Chairman, the American Veterans Committee 
(AVC) is an organization of veterans primarily of World War I 
and the Korean conflict. My name is Paul Cooke, national] chairman 
of AVC and acting dean of the District of Columbia Teachers College 
here in Washington, D.C. . 3 

From the preamble of the constitution of the American \ eterans 
Committee is the following passage, which further identifies AVC: 


We, as veterans of the Second World War, the Korean conflict, and World 
War I, associate ourselves regardless of national origin, creed, or color * * *. 


I would like to add here, Mr. Chairman, that we are pleased to in- 
clude among our membership the Honorable Senators of the U.S. 
Senate, Senators Javits and Tanetas, Mr. Justice Goldberg of the 
Supreme Court, Mr. Secretary Udall, and I am most veer say, 
that a member of our national board, murdered last night, Medgar 
Evers of Jackson, Miss., was a member of AVC. 

AVC has as its guiding principle, “Citizens first, veterans second.” 
Thus guided, we cuclret at the 20th anniversary convention of the 


AVC the first day of the month in Washington the following: 


AVC anp Crvn. Rieaxrs—Resoivrion ow Civ. Rreurs anv INTEGRATION 


Twenty years ago, when AVC was founded, the achievement of equality in 
every aspect of life—legal, cultural, economic and social—for all Americans 
regardless of color, creed, race or national origin, became ove of the main goals 
of our organization. In partienlar, our first platform adopted at Des Moines in 
IMG, the revision of our platform in 1963 in Athantic City and numerous resoln- 
tions and actions of AVC have spelled out over more than 15 years the meaning 
and scope of Integration and of the equality of rights guaranteed under our 
Constitution. 

Twenty years have passed and mueb progress has been made in the attain- 
ment of our goal, but the progress has been often painfully slow and we cannot 


ped er alte Ly in this struggle and do all within its means to bring 
I might say that not only do we take itions, but our membe 
‘koe at the Glen Echo Amusement Ning in this area see Bille 

ast, protesting the fact that the Glen Echo Amusement Park refused 

to admit Negroes. We were glad to see our effort of direct action as 

ba yey and oes m4 ae — with the opening of 
e Glen Echo Amusement Park in Maryland to al ith- 

porte yee ay yland to all people and with 
I return to the resolution. 


On this its 20th anniversary, AVC zealously rededicates itself to task 
ae. ag of a —o tre phn all its members can Sapir’ oxi tite, 
2 pursnit appiness w the Constituti : 
a : og Nae color or national origin. at ee 
¥ total tegration of onr society will overcome the 
religions prejndice which still threatens injury to the wellicing of Ghee 
people. AVC sharply condemns the acta of violence which are constantly com- 
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mitted against those seeking to bring about racial integration and equality in 
pur society. 

We include the murder last night of Medgar Evers in this condem- 
mation of acts of violence and the murder of William Moore in Alabama 
and these acts of violence which are constantly committed against those 
‘seeking to bring about racial integration and equality in our society. 

AVC calls upon all citizens and upon the governments of the States, counties, 
‘and municipalities to cease their persecution, wherever they exist, whether by 
‘the abuse of the police power or of the judicial process. It calls upon the Federal 
and State Governments to protect the rights of protest and free speech effectively. 

It calls upon the Federal Government to use its Armed Forces as well as its 
‘power over the purse, if and where necessary, to assure the constitutional rights 
of every American. 

Now, since that resolution and just this morning telegrams went 
out from our national office to Gov. Ross Barnett, calling on him to 
request his Mississipppi Bureau of Investigation to very carefully 
and thoroughly investigate this murder of Medgar Evers. A tele- 
gram went to the Justice Department, calling on them to instruct the 
FBI in its Federal assignment to make equally careful this investi- 
gation of this murder, and a telegram to the Speaker of the House 
and to the President of the Senate urging again strongly the need 
for legislation, and of course before this subcommittee this morning 
is a request for legislation on the Civil Rights Commission. But of 
course we realize that together with legislation and enforcement and 
prosecution and judicial acts that the citizens themselves must act, so 
we urged the mayor of Jackson, Miss., in a telegram this morning to 
bring together the leaders of the community, white and Negro, to 
seek comity, to seek amity, but at the same time to seek the rights 
of the Negroes in Jackson, Miss., and elsewhere in the State of 
Mississippi. 

The position of the American Veterans Committee is that to achieve 
integration of American society—and we come now to consideration 
of the bills before this committee—the U.S. Commission on Civil 
Rights can and does make a major contribution. Our position further 
is that the Civil Rights Commission should by all means be given 
additional years of existence to continue the effective work that 1t has 
carried out since the 1957 legislation. In fact, the Congress of the 
United States—and I changed my testimony from the statement 
“might well give serious consideration,” after last night’s act, to say 
that we urge you vigorously and unequivocally to establish the U.S. 
Civil Rights Commission on a permanent basis. __ ft: 

Thus we support S. 1219 to make the Civil Rights Commission a 
permanent agency, while recognizing, of course, that S. 1117 makes 
2 strong contribution also to the work of the U.S. Civil Rights Com- 
mission, even if it were given only 4 years of existence. But, depart- 
ing from the prepared statement, in view of last night’s act, Mr. 
Chairman, we are recommending vigorously and unequivocally the 
permanent establishment of the U.S. Civil Rights Commission. 

We in the American Veterans Committee through the years have 
had occasion to send statements to the Commission, testify before the 
Commission, and review carefully its, documents. We heartily sup- 
port its conclusions 1m “Civil Rights,” the 1961 U.S. Commission on 
Civil Rights report; also the findings, conclusions, and recommenda- 
tions known as the “Fifty States Report.” We strongly support the 
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recent recommendation of the Commission that Federal funds be with- 
held from States and other political subdivisions which continue to 
uire by law racial segregation. +e 
oe might add to the statement that the recent report of the District 
of Columbia Advisory Committee on Employment to the U.S. Civil 
Rights Commission is a further effective document showing what the 
Commission can produce in the way of factfinding and See paper 

In my testimony, showing further interest in the withholding of 
Federal funds, before the General Subcommittee on Education of the 
House Committee on Education and Labor, April 23, 1963, I urged 
that the committee include in the bill before it a passage in harmony 
with our own AVC platform plank, reaffirmed at the 1963 conven- 
tion, as follows: 

We urge inclusion in all Federal legislation making loans and grants to 
States, municipalities or private institutions. of a provision requiring these 
loans or grants to be used without discrimination on the basis or race, color, 
ancestry, national origin, religion or sex * * *. 

The world reacts to U.S. racism: I wanted to make certain observa- 
tions, Mr. Chairman, with respect to the world’s reactions to U.S. 
racism. 

While I was representing the American Veterans Committee and 
the United States Council of the World Veterans Federation in 
Copenhagen, Denmark, only last month, the month of May, I had 
to face the continuing questions of the good citizens of Denmark, as 
well as all the delegates yan Africa. 

The questions include the following : 

Doesn't the United States realize that the actions of the people in Birming- 
Pa dna affect the status and standing of the United States in the United 
Na 


Another question, this time from the United Arab Republic: 


Why do you continue to discriminate against Negroes in the United States? 
Please let them know that they are welcome in the United Arab Republic where 
they would face no discrimination on account of their race or their color. 

Pad we — veterans bie in ane we could read fully 
of Birmingham policemen setting their dogs on Negroes. When we 
went to Berlin to lay a wreath at the theandeabend Gate at the wall 
to protest Soviet a ion in Berlin and Germany, we could read 
the New York Herald Tribune European edition about the racial strife 
in Alabama and the defiant ition of Governor Wallace. 

We read the account in LeMonde, a Paris newspaper—I brought 
the clipping back—reporting the efforts to reach accord, Mr. Chair- 
man, between white and Negro citizens in Birmingham, Ala. In 
Paris Match, the magazine somewhat comparable to our Life, here 
are the pictures of the police dogs being set upon the Negro citizens 
in Birmmgham for all Paris and all France to see: particularly the 
oar of dogs set on Negroes seems to be widespread. Here are 
several pages of coverage in Paris Match, in the Paris LeMonde. 
A day or so later when T was in London, here is the London Daily 
Telegraph, the story of the U.S. Army moving 3,000 t in Ala- 
= on -~ Kennedy's orders, Tuesday, May 14, edition of the Daily 

elegraph. 

t 40 miles from London is a very small town, Banbu We 
know it from the nursery rhyme, Mr. Chairm ; no 
to Banbury Cross.” se Bo ese _— 
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The Banbury edition of the Oxford Mail, on the front page here 
for the good citizens of Banbury to learn of the U.S. trouble—“U.S. 
Race Trouble Spreads”—and here is an account of the U.S. race 
trouble in Cambridge, Md. The unplication is that it spread from 
Birmingham to Cambridge. I don’t know whether that is an accurate 
implication on the part of the headline writer, but at any rate, the 
headline says, “U.S. Race Trouble Spreads,” and the account is the 
shift from Birmingham to Cambridge. 

The next day, the Daily Telegraph and Morning Post, again Lon- 
don paper—this is Thursday, May 16—Police State Conditions in 
Alabama.” “Our Risks of Journalists”—and here is an account of a 
journalist, Mabel Elliott, Daily Telegraph special correspondent, ar- 
rested, and the headline, “Police State Conditions in Alabama.” 

_ I say that we are hurt considerably by the racism in the United 
States, and the world papers carry it immediately. 

I happened to be out Tuesday night, May 12, and the Herald Trib- 
une was already out for the next day, May 13, carrying in its over- 
sea edition these accounts of the conditions in Alabama. 

On my return to the United States after the World Veterans con- 
vention, I represented the American Veterans Committee at the for- 
eign policy conference for nongovernmental organizations, and there 
heard Secretary of State Dean Rusk forcefully advise the conferees 
of the great damage that racial strife and the reports that I had read 
in Danish, German, French, and English newspapers do to our foreign 
policy and to our efforts to persuade the leadership in the world for 
them to follow. 

Now, I return to the Civil Rights Commission and the legislation 
thereon. The American Veterans Committee believes that the U.S. 
Civil Rights Commission has made a major contribution. Of course, 
Commission action alone by no means can solve the complex problems 
in the field of race conflict. Further laws by the U.S. Congress knock- 
ing out segregation in public accommodations, hospitals, schools, hous- 
ing, and employment are an absolute necessity, and I would add here, 
Mr. Chairman, that the Congress might well look at the enforcement 
of the 14th amendment and that provision which has to do with re- 
ducing the political representation from States which have limited 
the vote in those States. 

Far more effective action by the President of the United States— 
although I think he is to be commended for his firm statement last 
night and for his placement of the race problem on its moral basis, 
which is where it belongs, along with these economic and political con- 
siderations, but further and more effective action by the President 
and by the executive agencies would also be a major contribution. As 
an aside, I would say that if political administrations ever were to 
fulfill completely political pledges and party promise, the country 
would be considerably better off. 

But before this committee today is the consideration of the Civil 
Rights Commission’s life. I conclude by urging the subcommittee 
to extend the life of the Commission and in fact to consider favorably 
a permanent existence that it might cope within its authority with 
racial conflict that is bound to exist in the United States in the fore- 
seeable future. We in AVC see no advantage in reaching the moon 
if we cannot solve our problems on earth. 
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Thank you very much for the opportunity to express the views of 
the American Veterans Committee on this most vital subject. , 

Mr. Creecu. Dr. Cooke, in 1957 the Congress was asked to establish 
the Civil Rights Commission to perform certain functions. Among 
these were authority to investigate allegations that citizens were be- 
ing denied the right to vote, to collect information, and to prepare a 
comprehensive report on these matters by September 9, 1959. 

At the same time the Congress establ the Civil Rights Com- 
mission to undertake this 2-year study and to submit a report, it 
established the Civil Rights Division in the Department of Justice. 

Dr. Cooxe. That's right, sir. : = 

Mr. Creecu. In addition to ore civil rights statutes, the Civil 
Rights Division consults with officials of the States in order to promote 
understanding of civil rights problems, and collects information and 
seeks effective guarantees and action from local officials and civic 
leaders. : 

My question, sir, is: What functions does the Civil Rights Commis- 
sion render at this time which are not performed by the Civil Rights 
Division of the Department of Justice ? : 

Dr. Cooxe. The holding of the regional hearings and meetings, Mr. 
Counsel, around the country-— i. 

Mr. Creren. By that do you mean the hearings of the Commission 
itself ¢ 

Dr. Cooxr. That's right. 

Mr. Crencn. Or the State advisory committees ? 

Dr. Cooxe. I mean the Commission itself and the State rg 
committees, For example, in Washington we have had both. e 
have had the State advisory committee, recognizing, of course, that 
Washington, D.C., is not a State, but there has been a District of 
Columbia Advisory Committee, and then the Commission itself held 
a hearing on housing in April of 1962. Now, I think those two 
functions that the Commission performed are valuable functions and 
they are functions which the Civil Rights Division of the U.S. Justice 
Department does not perform. 

ow, I think there are valuable functions performed by the Civil 
Rights Division. I notice in this Paris r, LeMonde, the report of 
what Burke Marshall, Mr. Burke Marshall here, the Deputy Assist- 
ant—no, Assistant Attorney General in charge of the Civil Rights 
Division, performed in Birmingham, Ala. This is reported faithfully 
in the Paris paper, and I think that is an effective function: but in 
answer to your question, I think they are clear-cut jobs, the assembli 
of information, the holding of hearings by the adviso committees, by 
the Commission itself, the assembly of reports of these factfinding 
hearings—those are valuable services, Mr. Counsel. 

Mr. Crrecn. Of course the State advisory committees serve without 
compensation, and of course could be rendering the same service as 
an adjunct to the Justice Department, Seemeonine | as they are not em- 
ployees of the Commission, is that correct? Ts that your understand- 


ing? 

‘Dr. Cooker. You are asking me whether they could ? 

Mr. Creecu. Is it your understanding that they could? 

Dr. Cooxr. I suppose that any Federal agency ought to be able to. 
call on the citizens of the United States to perform certain functions 


, 
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like this, and we ought to serve without pay. It could take place, in 
answer to you question. 

Mr. Crercu. Mr. Berl Bernhard, the Staff Director of the Civil 
Rights Commission, has told the subcommittee that one of the reasons 
for asking for the extended functions of the Civil Rights Commission 
in the legislation pending today is to enable the Commission to change 
its emphasis from factfinding to other services. So presumably the 
Commission has in mind moving away from its factfinding activities. 

: lin: your view does it change your feeling about the operation of the 
Commission to have it move from the so-called factfinding operations ? 

Dr. Cooxr. TI see, Mr. Creech, certain services it could render be- 
yond factfinding. For example, I think having found certain facts 
and reached certain conclusions, it could advise offending agencies, 
offending parties, of its conclusions. For example, there is little doubt 
that Levitt, in the Belair Levittown out here in Bowie, Md., refuses 
to sell houses to Negroes, and there is little doubt that the Commis- 
sion found as a fact that Bill Levitt refuses to sell to Negroes in Belair, 
Levittown. 

I went out there myself and I asked a salesman, “Would you sell 
to a Negro?” 

The salesman said, “No.” 

I said, “Would you sell to a dark-skinned African diplomat ?” 

And he was a little uncertain, but the general position he took, he 
wouldn’t sell to a Negro. 

I think when the Commission reaches that conclusion, it could go 
beyond the factfinding and present that—in this instance, Levitt of 
the Levittown—and call upon them to end the discrimination, the 
racial discrimination of which they are practicing in their housing 
development. So I do see certain functions that the Commission could 
render that would be valuable beyond factfinding and short of trying 
to enforce any legislation or trying to enforce any orders for which 
they have no authority. I say the Department of Justice will do the 
enforcement. 

Mr, Creecu. Of course that is the function of the 

Dr. Cooker. Justice Department and not of the Commission. 

Mr. Creecu. But since you place such emphasis on the factfinding 
aspect of the Commission’s work, I wonder what your reaction would 
be if it moved primarily from factfinding to serving as a clearing- 
house or informational type agency. 

Dr. Cooxr. It would have to do the factfinding, I believe, sir, in 
order to accomplish the second goal, so I would not be concerned at 
its failing to do the factfinding. I believe before it could do the clear- 
inghouse, it would have to find facts, reach conclusions—that this is a 
fact or this is a sound judgment. 

Mr. Creecu. Mr. Bernhard has indicated in his statement that they 
are prepared to move away from this and serve primarily as a clear- 
inghouse or informational type adjunct to the Government. 

Dr. Cooxs. In S. 1117, page 6, line 7—line 10, rather—is this clause, 


No. 4 here: 


Serve as a national clearinghouse of information, provide advice and tech- 
nical assistance to Government agencies. 


Here it is in the bill. I suppose what Mr. Bernhard was doing—I 
didn’t hear his testimony—was the support of this clause in the S. 1117 
before the committee. 

20-982—63—19 
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Mr. Creecn. Sir, the Congress has been told by the Attorney Gen- 
eral of the United States that the Civil Rights Division, in addition 
to the enforcement of civil rights statutes, undertakes a program of 
liaison and consultation with law enforcement agencies and other 
officials of the States in order to promote understanding of the prob- 
lems and to place the State and Federal responsibilities in their proper 


perspectives. . 

The former Assistant Attorney General, Mr. W. W. White, has 
stated that—I am quoting—“We have in mind the great importance 
of the collection of far greater information, both factually and legally, 
in the whole civil rights area. We think that without such activity 
we cannot do the job,” which indicates that the Civil Rights Division 
of the Justice partment is undertaking its own factfinding 
activities. 

Dr. Cooke. Yes. 

Mr. Creecn. And its own informational program, and that the 
Civil Rights Division of the Justice Department is in daily communi- 
cation with State and Federal officials throughout the Nation. So 
my question, sir, is, what authority is the Commission asking for 
that the Civil Rights Division of the Justice Department does not 
already have and, indeed, according to testimony of the Attorney 
General and the former Deputy Attorney General, Mr. White, is al- 
ready performing? 

Dr. Cooxr. I think it is a good question that you put, but T believe 
that the answer rests in the limited responsibility that the Justice De- 
partment has in the prosecution of laws, but the U.S. Civil Rights 
Commission can range beyond simply the prosecution of law because 
it can provide information to agencies that may not act under the color 
of a specific law or a prosecution. 

_ For example, it is certainly clear that persuasion is possible in hous- 
me in education, in hospitals, without going to law. 

Now, the Justice Department is clearly concerned with prosecution 
of laws or with the enforcement of laws, but the Civil Rights Com- 
mission, by serving as a clearinghouse, by finding facts, can provide 
information to agencies of the Government and, indeed, to private 
organizations which can act with the powers of persuasion and not 
under the color of law. So I see a clear division between the nsi- 
bilities of the Civil Rights Division, we will say, of the Justice 
Department for assembling facts and information to act within 
their sphere of responsibility. Then let the U.S. Civil Rights Com- 
yr |g assemble information for a broader use than simply prosecution 
of law. 
nage Aaena oar Mr. Counsel, sir. 

yO - Well, you have indicated that you feel that the 
Justice Department is clearly concerned with rosecuti 

eae <= papers 

r. t. you that the factor of ion is 
—. 2g we an igh — like to ask you, sir, a pe on 18 ba 

w e Civil Rights Division of the j rtment j 
ay doing. Pa veto, Lape =% 

T ttorne neral has told the Congress i 
Civil Rights Division was established, the nee bod Pe mothe 
division, among other things, was to enforce the civil rights statutes, 
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to consult with officials of the States in order to promote understanding 
of civil rights problems, to collect information, seek effective guaran- 
tees and actions from local officials and civic leaders. 

_ Certainly the highly publicized work of Mr. Burke Marshall recently 
in Alabama, would be within the realm of persuasion, would it not? 
_ Dr. Cooxn. Yes, it would, and I think it is effective work that he 
is doing, but still again, it is within the sphere of enforcement of laws. 
We don’t have laws in every area of civil rights. 

I would like to see that, but where there are laws, the Civil Rights 
Division, it seems to me, is effectively acting. In areas where there are 
not yet law—take, for example, in housing—I believe that the Civil 
Rights Commission can still serve to find out the facts of the situation, 
to use powers of persuasion, if it has such authority, to serve as a 
clearinghouse, where law has not yet come into the picture, and 
the Civil Rights Division therefore hasn’t come into the picture 
to enforce laws or to prosecute people who have violated laws. So 
there is still ‘a major area outside of law in this country where civil 
rights, integration, the end of segregation, is an operable problem 
and to which attention of the Civil Rights Commission can be directed 
without duplicating or conflicting with the responsibilities of the Cvil 
Rights Division of the Justice Department. 

Mr. Creecu. Well, when you talk about the informational program 
of the Civil Rights Commission, am I correct in assuming that you 
do not think of it as a lobbying function ? 

Dr. Cooxsr. I would certainly think no; no, sir. 

Mr. Crercu. Am I correct in assuming that you would feel that it 
would be inappropriate for any agency of the Government to be 
established for a lobbying purpose ? 

Dr. Cooxsr. I would think that an agency of the Government has a 
responsibility to testify before the U.S. Senate and U.S. House. I 
would never view an agency of the Government as a lobbying agency, 
no; I wouldn’t consider it that. Assuming we mean the same thing 
by “lobbying,” I would not look upon a U.S. agency as to have to 
register as a lobbyist. 

Mr. Crercu. Of course it would not register as a lobbying specialist, 
presumably. The thrust of my question is to inquire whether you feel 
it is desirable to have an agency of the Government performing pri- 
marily a lobbying function ? 

Dr. Cooxr. I would say no. I cannot see how the Civil Rights 
Commission, if I 

Mr. Creecu. The reason I ask this question is because it has been 
reported that the Assistant Attorney General, Mr. Burke Marshall has 
indicated that he feels that this is the function at the moment of the 
Civil Rights Commission, and he feels that for this reason, if for none 
other, the functions of the Commission should be changed. I just 
wondered if this is your thinking, if this is one reason you feel the 
functions of the Civil Rights Commission should be changed. 

Dr. Cooxe. I would have to read his testimony, sir. I would have to 
see his statement. I would have to see whether this can be equated 
with your term “lobbying activities.” I am not sure that that is the 
definition of “lobbying activities.” I would reserve an answer, Mr. 
Creech. : : 

I say again, as a general answer, I don’t see an executive agency as 
a lobbying organization. As a general statement I would say that. 
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But I don't know what Mr. Marshall there intends. I haven't read 
that statement. ; : 

Mr. Creecn. Well, in your view, if there is a duplication of effort 
by the Civil Rights Division of the Department of Justice and the 
Civil Rights Commission, would it be desirable for one of these agen- 
cies of Government to cease this activity in order that only one agency 
of Government would be in control of the situation { 

Dr. Cooke. Well, in general, Mr. Creech, I don’t support any exten- 
sive duplication, but sometimes it is not duplication, it is reenforce- 
ment and I think today, keynoted and symbolized by last night's 
murder of Medgar Evers, it may be we would not be harmed in the 
United States by this amount of duplication between the Justice De- 

vurtment and the Civil Rights Commission. Maybe some duplication 
y operating through different spheres of activity might be very wel- 
come and very beneficial to the country. I am not going to condemn 
and disapprove of that amount of duplication that could occur from 
overlapping of spheres of interest to the extent that you have outlined. 
I see so much more that the Civil Rights Commission can do that the 
Justice Department generally should not be doing, that I do not think 
any limited duplication would be harmful. I think all of us would 
not want any steady and consistent duplication in the U.S. Govern- 
ment, but here I do not criticize that. I think it may well be helpful. 

Mr. Crenen. With regard to the functions of the Commission Mr. 
Bernhard stated : 


We have to continue factfinding— 
and then he goes on to say— 


but I don’t think this would be a prime function, so I think as we decrease fact- 
finding we would increase the other functions, and I do not see that there d 
be any initial—or I can’t contemplate what increase would ever be needed. 


Now, that is a direct quote. 

Dr. Cooxr. Yes. 

Mr. Creecn. As I gather from your testimony here this morning, 
you feel that the factfinding work of the Commission has been its most 
important work thus far. 

r. Cooxr. And its reports thereon. 

Mr. Creecn. And its reports, and that you would feel that the fact- 
finding should be continued, even though Mr. Bernhard, the staff 
director, has indicated that this will be a diminished function under 
the new legislation. 

Dr. Cooxr. I don’t know, Mr. Counsel, exactly what Mr. Bern- 
hard had in mind, but it seems to me that if he does the functions in 
S. 1117, he is going to be doing considerable factfinding. If he ap- 
praises the laws and policies of the Federal Government and serves 
as a national clearinghouse, if he collects and studies information con- 
cerning legal developments, and if the Commission investigates the 
allegations in writing that are made with respect to violation of ri ts, 
he is going to be doing considerable factfin ing, but apparently fn 
the factfinding will come more use of the in formation, more judgments, 
more Seog sername ty I do not see that that in any way conflicts 
with the factfinding which must underly all of this additional fune- 
tion that he recommends, TI don’t see any serious problem. I am 
not going to be at all disturbed if he takes on these aliditional things. 
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al 


faybe factfinding, as he says, will not be primarily—will not be a 
[primary operation, but factfinding is going to have to come in all of 
‘these assignments which occur on pages 5 and 6 in S. 1117. 

tam not disturbed, Mr. Counsel, if he takes additional functions 
in line with the ultimate goal, which is the elimination of racial dis- 
crimination that hit me as a Negro in the U.S. Army in 1945 when 
IT was serving and sought to be an Army officer and was told, “We 
don’t let colored boys,” as it was said, “in that branch of the armed 
services.” 

{ am concerned that he go forth with these Commission services, 
sand I don’t feel that factfinding is going to be reduced to the point 
that I will be disturbed. 

Mr. Creecr. Well, now, Dr. Cooke, I should like to inquire, has 
your organization made a study of the work of the Civil Rights Divi- 
sion and compared it with the work of the Civil Rights Commission 

Dr. Cooxr. No, we haven't. 

Mr. Crercu. Has your organization been in consultation with of- 
ficials in either the Civil Rights Division and/or the Civil Rights 
Commission with regard to duplication of functions? 

Dr. Cooxr. No, we haven’t. We have been in consultation with 
them on their projects with Berl Bernhard, St. Johns Barrett of the 
Civil Rights Division; we have been in consultation with him on 
both discrimination and housing and the Prince Edward County case 
down there in Virginia. We have talked often with Mr. Bernhard, 
but we have not discussed with him these specific issues which you 
have raised here. 

Mr. Crescu. Well, now, do you feel that if Congress does not agree 
to expand the functions of the Civil Rights Commission, that it should 
be continued as it presently operates ¢ 

Dr..CGooxer. Yes, I do. 

Mr. Creecu. I am quoting Mr. Luther Carter’s interview with Mr. 
Burke Marshall, which I presume to be authoritative since there has 
been no indication that Mr. Marshall has repudiated any of these 
statements attributed to him. 

I believe the Commission needs a new function. After a time I am just 
not sure it is well to build into the Government a lobby as a permanent body. 

Then that was the end of the quotation, and then with reference to 
the lobby, quoting again: “Making speeches off the Senate floor, so 
to speak”—which is the end of the quotation. 

Now, Mr. Bernhard says, and again I am quoting, that the Com- 
mission agrees “to a redefined role to justify its continuance. I think 
the facts uncovered already about civil rights deprivations provide an 
ample basis for Federal action.” ; pia te 

But in your view, though, even if the functions of the Civil Rights 
Commission were not extended, it should continue. ' 

Dr. Cooxr. Yes, I think just the service, for example, the advisory 
committee in this city performed shows the value of the Commission 
right here. ; ; rig ; 

Mr. Creecu. Have you discussed this position with Mr. Bernhard? 

Dr. Cooxe. No, I think I shall, though. 

Mr. Creecu. The reason I asked, is you mentioned you had been in 
consultation with him. 

Dr. Cooxr. I think I shall. 
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Mr. Creecu. Mr. Bernhard has said that if Congress were not to 

expand the functions of the Commission, that it should permit it to 
ire. This would not be your view? ‘ : 

“Dr. Cooxe. No, I think it serves a purpose. I think as Executive 
Director he may be making a n ily strong statement for the con- 
tinuation and extension of it, but I think that it serves a function. 
But I believe the Congress is going to ee it, though. I think the 
Congress is going to expand it in fight of the present situation in the 
United States. it is almost mandatory on the Congress to reach the 
conclusion, I believe, that the Commission needs expansion in its 
functions. : 

Mr. Creecu. You have indicated a great interest in the protection 
of the rights of the individual. I wonder, sir, is it your feeling that 
when an individual is accused of any action which might result in 
his being indicted for violation of Federal statute that he should 
have the right to know his accuser and the right to cross-examine him? 

Dr. Cooxe. In general, yes. 

Mr. Creecu. In general, yes. 


Mr. Crencu. I see. 

Dr. Cooxr. I think he ought to be arraigned promptly, too. : 

Mr. Creecn. Would you say that in any agency of Government in 
which an individual is asked to give testimony which might result in 
his being indicted for violation of a law, he should have the 
Spomaiy to confront his accuser ? 

r. Cooke. He certainly should, sir. 
Mr. Creecu. And have the right to cross-examination ? 
- a bins sir. OP he : 

r. Creecu. In an eral agency 

Dr. Cooxr. Yes. J ‘ 

Mr. Creecu. I gather it is your view that the rules of the Civil 
Rights Commission should be changed to provide for the right of 
confrontation and cross-examination of witnesses? 

Dr. Cooke. In general I think so; yes. I think it has the whole 
across the board—it can’t obtain in one place and not in another, and 
on these cases of Government security the AVC has taken the posi- 
tion the person has a right to confront his accuser, and I think it has 
to ote the board. It can’t be applied in one place and not in 
another. 

Mr. Crencn. The attorney general of Maine, Mr. Hancock, has 
told the subcommittee, and I am quoting: 

I am basically opposed to a broad delegation of rulemaking power by a 
legislature to any administrative agency or any commission of this sort. The 
language weed in the two bills is such a broad delegation, in my opinion. 

Would you care to comment on that statement? 

Dr. Cooxr. Well, his general premise seems to be right, Mr. Counsel, 
but, I am not aware that from either of these bills or from the 1957 
legislation there is any broad delegation of powers. It has alwa 
been a very limited assignment that the Congress has made to the 
“eha broad del h 

on’t see a broad delegation here. I don’t know what he 
* T don’t = the — ye oe 
_Mr. ‘4. I imagine he is referring in part to section 3, item 
(i), S. 1219, which provides: “the Commniesion sbail have wail to 
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make such rules and regulations as it deems necessary to carry out the 
purposes of this act.” 

Dr. Cooxg. Isn’t that a fairly common phrase, Mr. Counsel, regu- 
lations for the Commission to draw up? I am sure sooner or later 
they would be subject to judicial review. 

Mr. Creecu. S. 1117, of course, provides the same type of language. 
It doesn’t mean it hasn’t been used before. All I am asking you is 
to comment on the position of the attorney general of Maine that he 
feels that this is a broad delegation. I just wonder if this is your 
view ; if you feel that the delegation of rulemaking power by the Fed- 
eral Congress to any administrative agency or commission should be 
this broad. I am not saying that it hasn’t been done before, and I 
am not saying also that the rule of the Commission pertaining to 
confrontation and cross-examination, is unique. It is one which is em- 
ployed by some other governmental agencies. 

Dr. Cooxer. I cannot say that I am disturbed by what the attorney 
general of Maine said. Rulemaking power by these agencies and com- 
missions, it is my understanding, would always be subject to some 
judicial review if it were raised as being a denial of the rights or an 
infringement on general practices, that somebody is going to raise it 
in a court for review, and if it is not raised, one might conclude that 
the Commission or the agency’s rules are not so severe that they need 
to disturb the attorney general. I don’t feel any—or conclude great 
disturbance about that, Mr. Counsel. 

Senator Ervin. Senator Johnston has to go to another meeting, so 
he can ask any questions he may have now. 

Senator Jonnsron. I notice here from your testimony that you 
stress your visit to Germany and to Paris and what you read in the 
newspapers out there. 

Dr. Cooxn. Yes. 

Senator Jounston. When was that visit made? 

Dr. Cooxr. That was May 4 through May 17. 

Senator Jounston. Of this year? 

Dr. Cooks. Yes, of 1963, last month, in other words, sir. 

Senator Jounston. Now, did you have occasion to visit in Paris 
and in Berlin and Germany prior to or during 1956 or prior to that? 

Dr. Cooke. No, Senator. 

Senator Jonnston. You didn’t have occasion to visit there. Do you 
have any reason to believe that if you had been there you wouldn’t 
have read articles in the papers such as you are reading today ? 

Dr. Cooxr. Might well have been the same kind of coverage, Sen- 
ator. 

Senator Jonnston. But at that time you did not have the strife and 
discontent that vou have today, did you? 

Dr. Cooxr. We had some strife and discontent then, Senator. 

Senator Johnston. Things were very quiet up until your organi- 
zation was organized and we put you into existence. I didn’t do it, 
but the Congress did, in 1957, isn’t that true? 

Dr. Cooke. The Civil Rights Commission ? 

Senator Jounston. Civil Rights Commission. 

Dr. Cooke. No, I would say that there was considerable discontent 
and concern in the United States about racial equality, Senator, well 
before 1957. 
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i - 1 at the 
Senator Jounsron. I am talking about what is going on 
R — Sein. You didn’t hear of = mobs pein es poe on the 
treets prior to your Commission inau t 
. ‘Dr. seedy nator, we have had lynchings in the South; those 
are mobs. 


Senator Jounsron. You haven't had a lynching in my State in 


30 years. : 

Dr. Cooxe. Well, that may be true of South Carolina, but we had 
the—— , ‘ - 
Senator Jounsron. And very few ee ee up in the North 
they have lynchings, but they don’t string up, just string them 
down with bullets, go riding along the streets and do that, so that 
was happening, too, but those kinds of people were exceptions to 
the rule, weren't they ! ? 1 

Dr. Cooxe. Senator Johnston, I can’t with you that the in- 
auguration and the establishment of the U.S. Civil ts Commis- 
sion in 1957 means that we had any great increase in the United States 
in the striving for equality. We have had that very steadily. The 
Supreme Court decision of 1954 was an indication of considerable 
striving for equality. 

Senator Jouxsron. Do you know anything about human nature? 

Dr. Cooxe. I hope so, sir. é : 

Senator Jounsron. But you do then, when you go in and begin to 
stir up from the outside in the very Stat on’t you know you stir 
up trouble? 

Dr. Cooxr. Well, there is a considerable stirring up of the people 
from the inside. Medgar Evers and James Meredith are Mississip- 
— These ple going into the University of Alabama yester- 

ay, they are Alabamians; two people who graduated from the Uni- 
versity of Georgia at the commencement last week, those are 
Georgians. Those are not northerners, 

Senator Jonnstox. But you will say they have been at the head and 
stirred up the trouble, 

Dr. Cooxe. I don’t think so, sir. I don’t think that anybody had to 
stir in their breasts any feelings for vality, They have it them- 
selves, We don't have to come we the North. 

As far as knowing human nature, I would sav—— 

Senator Jouxsrox. You found your race and the white race getting 
along all right as far as feelings were concerned, and there were no 
killings between the two and no meeting on the streets and mobs like 
you have today, isn’t that true? 

Dr. Cooxr. Mr, Senator, they may have been getting along well 
on the surface, but seething underneath was considerable discontent 
against discrimination and segregation. I was in the South: I could 
see it. 

Senator Jounsrox. And your activity stirred it out to the front. 
then, is that what happened ? ' 

Dr, Cooke. I think it came out normally as people to realize 
more and more that Negroes were entitled to the same citizenship that 
other citizens in the United States are entitled to. 

I might say, as an aside, that we in the Teachers Union—I happen 
to be president of the Teachers Union here—hold you in high regard 

use on many Occasions you have come to the aid of the teachers of 
Washington through the years as a Senator on the District Commit- 
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peeicthe Civil Service Committee—but you have given some con- 
siderable thought to the teachers’ plight here, so I think we know 
something about human nature and we know something about our 
friends. But I would say to you, Senator, that this discontent did not 
come from northerners. This is a southern thing. These are Negroes 
in the South who want their equality. They don’t want it in 1970. 
They want it now. 

Senator Jounston. I am not talking about equality. I am talking 
about the fact that you have stirred up the strife between the two races 
by going ito the very States and calling to their attention, publish- 
ing 1t out in the newspapers. You talk about it being in the news- 
papers in Paris and in Berlin, but you have helped put it there, isn’t 
that true, your organization ? 

Dr. Cooxr. No, I do not agree, Senator, I do not agree at all. I say 
these things were coming to the fore, and when people seek their 
equality, there is bound to be some collision if you are going to main- 
2 in old principles of segregation -in the South; bound to be this col- 

ision, 
’ Bree: Jounston. Don’t you think your race has progressed pretty 
fast ? 

Dr. Cooxr. In a hundred years? I agree with the President of the 
United States last night when he noted a century, and I do not think 
that a hundred years is any acceptable measure of time to conclude 
that we have made great progress, no. 

Senator Jornston. You have been in my State, South Carolina, 
have yout not ? 

Dr. Cooxr. I have, sir; I have. 

Senator Jonnsron. The colored schools have more up-to-date school 
buildings than the whites; isn’t that true? 

Dr. Cooxr. Well, if it is true, Senator, it is because of the Clarendon 
County case filed in your State seeking to get equality back in the 
1940’s. 

Senator Jonunsron. Oh, no. Prior to that they floated a hundred 
million dollar bond in the early 1950’s, 1950, and built the school- 
houses. They didn’t wait until then. 

Dr. Cooxr. But the cases were filed in the 1940’s seeking equality. 
The Clarendon County case came up in the 1940’s, long before this—— 

Senator Jonnston. Are you an attorney? 

Dr. Cooxs. No, sir; I am not. I just recall the history of that 
case. No. 

Senator Jonnsron. But you know what the courts had held up to 
that time in cases of that kind, don’t you? 

Dr. Cooxs. In general, the separate but equal doctrine had oper- 
ated, if that is what you mean, sir. 

Senator Jonnston. Equal facilities, and South Carolina met that, 
didn’t they ? 

Dr. Cooxr. South Carolina made considerable progress toward 
equality, but equality, in my opinion, has never meant separate but 
equal. It has meant one school for all the children in the area, not 
the white children here and the Negro children over there, sir. 

Senator Jounsron. You mentioned the teachers. Have you heard 
any complaint in South Carolina about the salaries of teachers of 
colored or whites in South Carolina ? 

Dr. Cooke. Except that they are all low, sir. No, I haven’t 


292 CIVIL RIGHTS COMMISSION 


Senator Jounsron. They are all low, that is true; but they all are 
equal, isn’t that true? 

Dr. Cooxe. Everybody is equally low. ‘ 

Senator Jounston. They passed a law that made it equal for all 
teachers in South Carolina. J : 

Dr. Cooxe. I do not contest that. I am in agreement with you, but 
I would like to see the salaries go up considerably more for all those 
teachers, white and Negro. ; 

Senator Jounsron. All those things prove that they were trying 
to help the colored people, isn’t that true? 

. Cooxe. I don’t deny that there was an effort to try to hel 
Senator. I just say it is too slow and it is too long and it is not peer 
and a hundred years isa long time. Pie: : 

Senator Jounston. So you think that this Commission, by going 
into States and stirring around and stirring up helped cy. 

Dr. Cooxe. I do, sir. I don’t agree it is stirring up, though. I 
think it is factfinding. : f 

Senator Jounston. When you factfind where there is heat running 
on both sides, don’t you stir it up a little bit? 

Dr. Cooxe. It may well be, Senator, that there is going to have 
to be some es if the Negro and other minority groups are 
going to get their citizenship; some stirring up will have to take 
place. 

Senator Jonnston. Don’t you think if it is left alone probably 
everything will work itself out beneficial in the long run? 

Dr. Cooxr. In the long run would be another hundred years, Sen- 
ator, another hundred years, and I wouldn't with another hun- 

years waiting around for my rights and my children’s rights. 
I can't see it, Senator. Something has to move it along, and I would 
hope that you would take forward steps in every way you could and 
the people of South Carolina to move this along rapidly and 
steadily and effectively toward equality. 

Senator Jomnsrox. I am one who knows that the people in different 
localities have a little pride in the local government, and they like 
to be left alone a little bit; they like to have a little bit of State rights, 
so to speak, and when — interfere with that, you are playing with a 

instrumentality. 

Dr. Cooxr. Well, all I could say to footnote that, Senator, we don’t 
have any rights at all in the District of Columbia. We would like 
to get a few ts here, and home rule maybe would help us here 
in District, but that is aside from the point you are making about 
States rights. I believe States have certain rights, of course. They 
do in localities because in effect all of us belong to some locality, but 
when the States run into conflict with the Federal Constitution and 
the interpretation by the Supreme Court of the Federal Constituti 
I think the States have to give, just as the Governor of Alabama had 
to give yesterday when they federalized Alabama troops and asked 
him to step aside on account of Federal order. 

Senator Jornston. I can see that you and I just don’t agree, 

<a bik Geinbidee 7 

Dr. Coore, tor, I can talk to you later abo teach- 
ers’ plight in Washi on, D.C., and we sat canes the <i t that 
we back in the es and the fifties when we had considerable 
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agreement. May I come to see you on that, and maybe we can agree 
a oe area? We will not agree in civil rights, there is no doubt of 
at. 

Senator Jounsron. I am for education and helping it for all races. 

Senator Ervin. Senator Kennedy has no questions. 

_ You are aware that the Supreme Court of the United States held 
m at least two cases, including the cases within the framework of the 
Shelley v. K raemer case, that the individuals who own property have 
a right to continue segregated residential neighborhoods by voluntary 
action, and there is nothing in the 14th amendment that prohibits 
their so doing. 

Dr. Cooxr. Yes. The Supreme Court has simply said that you 
can’t come to the Court and get reinforcement of your covenants, your 
voluntary agreements. 

Senator Ervin. Therefore Mr. Levitt or any other individual owner 
of property has the right, as far as the 14th amendment is concerned, 
to insist that his property should only be used by members of the 
Caucasian race, doesn’t he? 

Dr. Cooxr. No; I don’t agree with that, Senator. So long as he 
uses my tax money for the development of his project, which he did 
do, he can’t discriminate against me and use my money. I disagree 
with you, sir, respectfully, but I point out to you that as long as 
Levitt uses Federal aid of some sort, he can’t keep me out under any 
private agreement. 

Senator Ervry. I will leave Mr. Levitt out of it and talk only about 
people that don’t use tax money. Do you challenge the legal right 
of any member of any race to select the persons who are to go into 
his property or persons to whom he is to sell his property ? 

Dr. Cooxr. I challenge it if he opens it up to the public. Then he 
can’t discriminate against me. Ido challenge it on that basis. 

Senator Ervin. If he has a restrictive policy about selling it, then 
he hasn’t opened it up to the public. 

Dr. Cooxn. Sir? 

Senator Ervin. He hasn’t opened it up to the public. 

Dr. Cooxs. Well, it is difficult to see how many of the apartments 
in the cities or the developments in the country are anything but 
opened up to the public for sale and lease. 

Senator Ervrn. Let’s simplify this just a little bit. Does your 
organization think that the Federal Government should undertake to 
tell the owner of property to whom they shall rent their property and 
to whom they shall sell it ? 

Dr. Cooxr. There is such a large area, Senator, where the Federal 
Government is assisting or the banks are lending, FHA is guarantee- 
ing, VA is guaranteeing, public housing involved in the different 
localities, the redevelopers of the Nation are using Federal aid, the 
savines and loan institutions are providing aid to people—there is 
such an enormous area of aid of that sort to housing, that if the Con- 
cress were to crack down just on that, that enormous amount of hous- 
ing would be opened up to people of all races so that the little old lady 
who has an apartment house with six units in it and wants to keep 
somebody out need not be affected by something as broad until pos- 
siblv the effect of the enormous social change might persuade her 
into a change. 
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I don’t see that legislation ought to necessarily force someone who 
has one room to rent. : 

Senator Ervex. You think you ought to force them if they have to? 

Dr. Cooxe. I said I cannot set a specific limit at the moment, Sen- 
ator, but I do point out that wherever all of these aids of the Govern- 
ment are involved, and President Kennedy’s Executive order did not 

far enough—it did not include all of these institutions that are 
a aed money—that if both were embraced under the 1 ation, 
there would be such an enormous and extensive change in American 
life that we would accomplish a great deal through that much. 

Senator Ervin. Let’s see if we can simplify and reduce the super- 
fluity of conversation at this point. Did you agree with me that the 
Federal Government ought not to undertake a general policy of try- 
ing to tell all property owners to whom they should lease their prop- 
erty and to whom they should sell it ¢ 

Dr. Cooxe. I do not accept that. I think as a matter of policy the 
Federal Government ought to say to the people of the United States 
that they should not discriminate against persons on account of their 
race or their religion or their color or national origin. 

Senator Ervin. Now, the housing program was set up for the pur- 
pose of more adequate housing for the people of America, was it not? 

.Cooxr. Yes. 

Senator Ervin. It was not set up for the purpose of coercing the 
association of the races, was it ¢ 

Dr. Cooxe. Presumably not, sir. 

Senator Jounsron. But you favor diverting the housing program 
from its original purpose of providing adequate housing for the 
— into a program to be a to coerce the involuntary association 
of the races, 

_ Dr. Cooxer. I don't favor and I haven't said that, Senator. I 
simply said that I believe the Federal Government t to take a 
position of saying to its citizens that it is not the practice, it is not 
the ee, it is not “" tenet nphe —- to discriminate against 
people on account of race or their religion, and this ought to 
carried out in ye That is the position T have taken, rs 

Senator Ervix. Well, do you take the position that in the imple- 
mentation of such a policy on the part of the Federal Government 
py a Seen _ oe the power to tell the owners 
of such p y, even acquired wi aid of Federal loans, 
they should rent to mad whee they should sell to? ore -_— 

. Cooxr. T do, 

yr 7 ann ri 

- Cooxe. I put it this way, that you tell them who the 
deny. That is the way I pat i, not to tell them who the Arma 
- a they had to sell to ag: ips I said they are to be advised 
bigness housing to a Negro on account of 

ator Ervin. Well, can lain to ise differen 
between the Federal Goversinant say! a enced of - epart- 
ment house, “You must rent to B,” te saying, “You cannot refuse 
to rent to B.” What is the difference between those things? 

Dr. Cooxr. Well, there is a clear difference, because the first thing 
oa or you pose there, is that the Government 
must a pohey, a clear policy, of integration. I didn’t say they 
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had to do that. I simply said the Government had to take a clear 
policy to instruct its citizens that its position is, “We do not deny a 
[person on account of his race or his creed or his color this house, and 
you can’t deny him this house because he is a Negro.” I think there 
is a difference between that. 

Senator Ervin. So you see a great difference between the Federal 
(Government saying to the owner of an apartment house, “You cannot 
irefuse to rent to B,” and “You must rent to B.” 

Dr. Cooxn. Yes, I do. I don’t see that the State Department has 
\to say to every Connecticut Avenue apartment house, “You have to 
-have an African diplomat in there.” It doesn’t say that. It simply 
‘Says to those Connecticut Avenue apartment houses, “You can’t bar 
‘that African diplomat or that American Negro on account of his 

race. There is a clear difference between the two, in my judgment, 
Senator. ; ‘ 

Senator Ervry. In any case, would your views ever require that the 
man would rent to a particular person / 

Dr. Cooxr. No, sir; it doesn’t require him to rent to anyone, but it 
requires him not to discriminate against this person on account of the 
facts, as I mentioned them. 

Senator Ervin. If he is at liberty to go ahead and rent to whomever 
he pleases, how is this going to get any housing for members of a 
minority @ 

Dr. Cooxn. Well, if it is opened up without caveat or restriction. 
Negroes or African diplomats or Asian foreign policy officers are going 
to get in there. 

Senator Ervin. Dr. Cooke, don’t you think the owner of that apart- 
ment house, if he has members of the Caucasian race living there and 
if he thinks he is going to find it more difficult to keep them if he rents 
to persons of another race, is going to rent it to the Caucasians? 

Dr. Cooxn. I don’t know. I think if the white man finds he has no 
place to run, sooner or later he is going to live with the Negro. 

Senator Ervin. But you are going to run him down until he has no 
place to run; compel him to do so? 

Dr. Cooxe. Well, I notice even in the integration or ending of seg- 
regation in some of the private and parochial schools in the city, the 
principle of “no island of refuge” was the one that made it work. 
Just as long as there was somewhere someone might go, maybe the 
policy will be defeated, but if every private and parochial school is 
opened alike to Negro, then the policy of integration or nonsegregation 
is a workable policy. 

Senator Ervin. Well, Judge Parker, who decided the Clarendon 
County case, who had 24 years of judicial experience as opposed to 
the 8 years of judicial experience prior to their appointment to the 
Supreme Court of the entire nine judges, who reversed him, said after 
the case was reversed that the decision did not require integration; 
but that it merely prohibited discrimination against the person and 
exclusion on account of his race. Would you say, notwithstanding 
the fact that the decision doesn’t require it, that members of your race 
should not be permitted to attend a school attended exclusively by 
them, even though they may wish to do so? ry hit 

Dr. Cooxr. As long as in many of the localities in the South, when 
a child finishes the eighth grade, and he is a Negro and he is auto- 
matically assigned to a Negro high school and the same thing takes 
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place when a white child finishes the grades and automatically is 
assigned to a white high school, then it seems to me that even what 
Judge Parker was saying and what the Supreme Court is saying 1s 
defeated because there is either a conscious or unconscious continua- 
tion of a segregation pattern in these schools and unless there is some 
conscious pattern of integration which I am not sure runs counter to 
what the judge was saying in that circuit court, unless there is some 
conscious pattern of integration, there is going to be continuing seg- 
regation of these schools in the South. So there must be some forward 
steps on the part of the county school or the local school authorities to 
take the steps to integrate. 

In other words, when these children finish the eighth grade or the 
seventh grade in a Negro school and the same thing in a white school, 
there have to be some steps taken to place the children, not accord- 
ing to their race, but maybe according to the locality, geographical 
locality, or else even what Judge Parker is saying is going to be de- 
feated, much less the Supreme Court. 

Senator Ervin. Judge Parker said these people ought to be allowed 
to go voluntarily to schools, just the same as they would voluntarily to 
their respective churches. 

Dr. Cooxe. Right. 

Senator Erviy. I know you have said that you were in favor of 
total integration of the races, and you are in favor of bringing about 
total integration of the races by compulsory processes regardless of 
the wishes of the people concerned. 

Dr, Cooke. That is the general—that is the general statement. 

Senator Erviy. I am glad to have it right. In other words, vou 
think that you can accomplish total] integration of races only when 
the whites have no other place to run? 

Dr. Cooke. No, I think that part of it is accomplished when some 
of the barriers to opportunity and some of the restrictions that estab- 
lished segregation—when they disappear some of the integration takes 
place, Senator. Just for example, back to those schools. If those 
school superintendents didn’t automatically assign the children on 
account as race but assigned them rather on account of their residence, 
some integration is going to take place right there, and I believe that 
they are maintaining a segregation which is even contrary to Judge 
Parker's because, as vou cited, it would be a voluntary opportunity 
on the part of the child to choose a school which is denied when he is 
automatically assigned to a N school. 

T am saying that some of areas of integration are going to 
take place when simply the barriers of ponregetion are dropped. 

Senator Ervin, No, this is what Judge Parker said, and I quote, 
32 Federal Supplement at page 777: 


Now, if I draw the right inference from your statemen i 
the liberty of action witch Judge Parker says the Conetitesion dose 
not take away and the decision does not take away, should be taken 
away by compulsory laws. 


| 
| 
| 
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Dr. Cooxn. I say, again, Senator, that even what the judge recom- 
mended is being denied in certain localities by the enforced and auto- 
matic assignment of Negro graduates of primary schools to Negro 
high schools, that the State is stepping in to enforce segregation, and 
what the judge recommends—which is a limited movement toward 
integration—even that is not being accomplished to the schools in the 
South. 

Senator Ervin. I am not asking you what the judge said. I am 
asking what you say. 

_Dr. Cooxn. Well, I am saying that what the judge said is partly 
right, and more must be done. For example, what he has not covered 
is the use of my tax dollar to enforce segregation, but I think it is an 
area beyond his decision. I would be opposed to that. 

Now, if it means, Senator, that we need legislation that would see 
that you do not rent your house if you get Federal aid, you cannot dis- 
criminate against the Negro, I am for that, because I do not want to 
be discriminated against. 

Senator Ervry. I am talking to you about schools now. 

Dr. Cooxr. I moved from schools to housing. I think it is applica- 
ble in either case. 

Senator Ervry. I am just trying to make it as simple as Ican. Is 
it your position that compulsory processes of law should be adopted 
to prevent people of either the Caucasian race or the Negro race from 
exercising the voluntary rights which Judge Parker says they have? 

Dr. Cooxr. Wherever the Federal aid is involved, it is my position, 
Senator, exactly what you are saying, that Federal legislation would 
prevent the voluntary 

Senator Ervin. I am not talking about Federal aid. You keep 
going back to that. Jam talking about State schools. 

Dr. Cooxr. That is in consequence of the Supreme Court decision 
of 1954, so I would say, yes, I do take that position, yes. 

Senator Ervin. Now, in these so-called sit-in cases, Judge Harlan 
said in a recent dissent : 

Freedom of the individual to choose his associates or his neighbors, to use 
and dispose of his property as he see fit, to be irrational, arbitrary, capricious, 
or even unjust in his personal relations, are things all entitled to a large measure 
ot proection from governmental interference. This liberty would be overridden 
in the name of equality if these strictures of the amendment were applied to 
governmental and private action without distinction. 

Also inherent in the concept of State action are values of Federalism, a 
recognition that there are areas of private rights upon which Federal power 
should not lay a heavy hand, and which should properly be left to the more 
precise instruments of local authority. 

Do you agree or disagree with Judge Harlan’s observation as to 
freedom of individuals to choose their own associates or their neigh- 
bors, and to use and dispose of their own property as they see fit, that 
these are precious rights on which the hands of the Federal Govern- 
ment should not lay heavily ? : , 

Dr. Cooxr. Certainly there is a general agreement with certain 
qualifications, Senator. You don’t want to invite me to dinner—I 
think that is your right. You don’t have to have lunch with me, 
certainly I think that is your right. It is my right not to eat with 
you, too, and I don’t think the Federal Government should force us 
together except when we are 1n places of public accommodation open 
to all people, and I don’t think they ought to keep you out on account 
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of your race or me on account of mine, so it seems to me there are 
qualifications of the Justice’s position, and where there are public 
accommodations involved, then a person doesn’t have a right to make 
a free choice. 

Senator Ervry. In other words, you say that the personal 


Dr. Cooxe. Are limited. ; ‘ 

Senator Ervin (continuing). Should be preserved in private dwell- 
ing houses and nowhere else. ; ‘ 

r. Cooxe. No. There are other limited places, but in these public 
accommodations, personal freedoms can’t be preserved. I am very 
insistent on that. I don’t see how in the worid you can keep me out 
of an airport on account of race and provide it for some other person 
who is white and then say, “Well, the freedom of association of white 
people is such that they oon to be permitted in this airport and 
shouldn't have to be bothered with any Negroes.” When these public 
accommodations come up, Senator, it seems to me that the freedom 
of association is substantially limited. 

Senator Ervry. In other words, your position is that members of 
each race should still have the right of freedom of association within 
the confines of their own dwelling houses and nowhere else. 

Dr. Cooxe. Well, they can have certain meetings, club meetings 
maybe, small social groups that are not exempt, but the minute that 
they come to opening their church up to the public I don’t think they 
ought to keep me out. I don’t think they ought to keep you out. The 
minute they thot to serve the public, Senator, then the freedom of 
association has been partly given up, and I think the Justice may 
be applying his points to a matter of dwelling place or club or social 
group, but he couldn't possibly be applying it to a lunch counter in 
any Peoples’ Drugstore in this city. on't see how he can feel that 
a person has the freedom of association and can pick his own friends 
at that lunch counter. 

Senator Ervin. Can you think of any place outside of the four 
walls of a man’s dwelling where you would still allow people to have 
freedom of association ! 

Dr. Cooxe. There are social clubs that people can set up, determine 
-~ own membership. Certainly there are a substantial number of 
t . 


Senator Ervin. Your opinion is that a businessman ought not be 
allowed to select his own customers? 

Pr Cooxr. Not when he opens up to the public. That is my posi- 
sir. 

Senator Ervin. Well, he doesn’t open up to the public unless he 
invites all the public in. ; . 

Dr, Cooxr. I think most businessmen would like to have all the 
public in. I don’t know that I am aware of their restriction of the 
public, unless it is on account of race. 

Senator Ervin. T think they would like to have them in as long 
as it is economically feasible and socially ible. 

Do you favor the cutting off of the aid to Mississippi? 

Dr. Goons. ot a aa 

Senator Ervin. I say, do think that Federal ai ississi 
miveaet pad rae 
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Dr. Cooxn. Well, the State has continued segregation and restricted 
the use of the funds on account of race. 

Senator Ervin. Well, the recommendation of the Civil Rights Com- 
mission talked about all funds in the aggregate. 

Dr. Cooxr. AVC hasn’t taken a position on that, sir. 

_ Senator Ervin. I just wondered why anybody would advocate cut- 
ting off Federal aid to 51,000 dependent Negro children in Mississippi 
and the Federal aid to 70,000 aged Negroes in Mississippi because of 
the supposed sins of the public officials of Mississippi. 

Dr. Cooker. It may be that the intent is to bring the sins of the, 
as you use it, public officials very clearly to the fore and possibly might 
change their acts. 

Senator Ervin. Well, the aid cutoff would have been aid for con- 
trol of tuberculosis, for cancer, for heart disease, aid for the education 
of mentally retarded children, aid to the blind, and for the life of me, 
I cannot see how any person could justify taking such drastic action 
as that when these mentally retarded children and the people suffer- 
ing with tuberculosis and cancer and heart disease and these crippled 
children had nothing to do with setting the policies of the State of 
Mississippi. I think it is a pretty poor way to enforce the social con- 
cepts or legal concepts or anything else to visit the alleged sins of the 
supposedly guilty upon the innocent. 

Dr. Cooxn. You make a very persuasive statement, Senator, but 
sometimes it is necessary to make these dramatic recommendations in 
order to get some action done in Mississippi and Alabama and other 
places. 

Senator Ervry. In Mississippi you have 70,440 aged Negroes de- 
pendent upon old-age assistance for their shelter, their food, their 
clothing, their medicine and you have almost 51,000 dependent Negro 
children dependent upon aid, dependent for their necessities of life. 
Would you justify cutting off the aid to those people to enforce a 
social concept upon the public officials of Mississippi ? 

Dr. Cooxr. You mean that the State is not contributing anything 
to the mentally retarded, to the cancer, and tuberculosis systems? I 
imagine the State is making some contribution. This is a Federal 
matching aid or supplementary aid, I imagine. 

Senator Ervin. Yes, it is making a little contribution, and I think 
if my figures are correct the State is contributing $3,200,000 and the 
Federal Government was contributing $14,933,312 a year. In other 
words, you would favor cutting off Federal aid to these aged people 
and to these dependent children and to the mentally retarded children 
and to the crippled children and to people suffering with tuberculosis 
and people who are blind, in order to enforce a legal or social or consti- 
tutional concept on the official soil of Mississippi. 

Dr. Cooxr. As I said, Senator, we have not taken a position on that 
overall elimination. The part that we were concerned with had to do 
with the elimination of funds from the Federal Government’s appro- 
priation to Mississippi with respect to discrimination on the part of 
the State. 

Senator Ervin. The recommendation you said you supported is 
the recommendation of the Civil Rights Commission, and the Civil 
Rights Commission made no distinction between any kind of Federal 
funds. They didn’t even want them to build the moon rocket in Mis- 
sissippi, and they bemoaned the fact that Federal dollars might be 

20-982—63——20 
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going into the coffers of the State of Mississippi and into the pockets 
of the citizens. = 

Dr. Cooke. I say again, Senator, that it may well be that this is 
a dramatic recommen ee that — to the fore the need of Mis- 
sissippi to provide equality for its people. 

Saas thai ae aon much — to hear you, as the head 
of an organization of veterans, say that you approved of it. 

Dr. Cooxe. Well, I shall review this, but I believe that we are go- 
ing to take a position in support of it of what the Civil Rights Com- 
mission did say, Senator. I think that it is necessary to make a strong 
stand by the Commission to the State of Mississippi to get improve- 
ments in the State with regard to the Negro. 

Senator Ervin. You told us about your concern about what people 
in the United Arab Republic thought. 

Dr. Cooker. Yes, one of the questions—— 4 , : 

Senator Ervry (continuing). And in some African nations. Did 
you give any remonstrance to the people of the United Arab Repub- 
lic about their racial attitudes? , k 

Dr. Cooxe. Well, Mr. Senator, what they said about their racial 
attitudes were such to welcome the Negro to 

Senator Exvin. What did they say about the Jewish people? 

Dr, Cooke. Well that is unquestionably a discrimination—a hos- 
tility and a friction there between 

Senator Ervix. Did you tell the people of Africa that they had a 
little mote in their own eye. Liberia actually forbids—— 

Dr. Cooke. With respect to the situation’ in Liberia, no I didn’t. 
ban pers discussing in this instance the United States and its race 
problems. 

Senator Ervin. I noticed the other day that somebody connected 
with the Liberian Government or Embassy was bemoaning racial con- 
ditions in this country. Don't you know that in Liberia a member of 
ene race can't even become a citizen under any cireum- 

ces 

Dr. Cooxr. Some reverse discrimination, Senator, 

Senator Ervin, So why do you concern yourself about what the 
United Arab Republic and the people of Liberia have to say about 
ay Sig : tz g 

- Cooxr, I concern myself use the Secretary of State con- 
cerns himself about the attitude of the nations around the world pa 
the race pager? I think if he knows the effect on American foreign 
peng of the attitudes of the African nati the neutral nations, 

uropean nations, I think I should be concern too, Senator. 

Senator Ervix. Well, I am not very much concerned about the atti- 
om of Scennig 

- Cooke. me say one thing and I don’t want to prol i 
but Liberia doesn’t seek the world leadership. ‘The United orcas 
You can’t seek world leadership with race restrictions, whereas Liberia 
may very well have discrimination and I am sorry if they do, but 
Liberia —_ re, “~* leg? in on sun. It makes a great deal of dif- 
ference w ni ates discrimi 
—. nation does it. mates and when come emall 

or . ee 
ac iad Have you read all the reports of the Civil Rights 

Dr. Cooxr. No, I haven't, Senator. 
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Senator Ervin. I wish you would read them and see if you can think 
of anything that could possibly be suggested in this field that is not 
already suggested by at least a majority of the Commission. I notice 
that on most of their crucial recommendations that some of the mem- 
bers, notably Dr. Robert Rankin and Dean Storey recommend exactly 
the opposite. Rather, they say that some of these recommendations 
are bad, so whose recommendations are you going to follow when the 
Commission can’t even agree itself ? 

Dr. Cooxn. It is majority recommendation, I assume. Sometimes 
they are unanimous, Senator, as you know. 

Senator Ervry. Sometimes, and the most crucial ones, are split 
recommendations. 


Dr. Cooxr. Let’s see. What about the withholding of funds? 
Wasn’t that unanimous? 

I think, though, considering they have had southern members, that 
they have moved along rather impressively together as a Commission 
rather than as a—I think they have moved along, don’t you think so, 
too, sir? 

Senator Ervry. I think they all agreed about the recommendations 
about Mississippi but not some others. Judge Storey dissented in 
regard to the recommendation that the Federal Government under- 
take to supervise and dictate loans by lending institutions. He and 
Dr. Rankin, said that banks, citizens and loan associations, and other 
lending institutions were engaged in business and not in social reforms. 

Dr. Cooke. Well, that may well be. AI] that the restriction would 
be is to say to the savings and loan institutions, “You can’t deny a 
loan to a person on account of his race.” That doesn’t mean that the 
savings and loan institution is participating in social reforms. 

Senator Ervin. In other words, you tell a man he ought to be al- 
lowed to deny a loan of his own money to a person on account of any- 
thing whatever. 

Dr. Cooxr. Not if he is getting any assistance with my taxpaying 
doliar, he shouldn’t, and he is. 

Senator Ervry. In other words, you go along with the proposition 
that the Federal Government should tell these lending institutions to 
whom they should loan the money. 

Dr. Cooxr. Once again I say to you, no, I have not said that, I 
simply have said that the Federal Government tells the institution, 
“You can’t deny a Joan to this person on account of his race.” I don’t 
think that is telling him to whom he makes a loan. It is simply telling 
him he can’t deny a loan on account of race. I say that again, Senator. 

Senator Ervin. You and I could engage in some semantics a long 
time, but despite your very great powers of persuasion you leave me in 
the state where I am incapable of seeing the difference between the 
Federal Government saying that you must make a loan to A, and you 
cannot refuse to make a Joan to A, that is all. 

Thank you very much. 

Dr. Cooxr. Thank you, Senator. 

Mr. Crencn. Mr. Chairman, the next witness is Miss Caroline 
Ramsay. Miss Ramsay is representing the Women’s International 
League for Peace and Freedom. 

Miss Ramsay. Mr. Chairman, I would like to have Mrs. Stewart, 
our legislative secretary, with me. 
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Senator Ervix. Yes. Your headquarters are on Constitution Ave- 
nue, are they not # , ; 

Mrs. Srewarr. 120 Maryland Avenue NE.; right around the corner 
next to the Methodist Building. 


STATEMENT OF MISS CAROLINE RAMSAY, WOMEN’S INTERNA- 
TIONAL LEAGUE FOR PEACE AND FREEDOM; ACCOMPANIED BY 
MRS. ANNALEE STEWART, LEGISLATIVE SECRETARY, WOMEN’S 
INTERNATIONAL LEAGUE FOR PEACE AND FREEDOM 


Miss Ramsay. My name is Caroline Ramsay. I am the legislative 
assistant of the U.S. Section, Women’s International League for Peace 
and Freedom, whose legislative office is at 120 Maryland Avenue NE. 
The league is pleased to have the privilege of presenting to your sub- 
committee its views on the civil rights legislation currently before it. 
For 48 years our organization has been concerned about civil rights 
and liberties. ; 

The league, believing that peace in the United States and in the 
world is inseparable pe the protection of individual rights and 

om, is ified whenever Leisiation is designed to secure and 
protect the civil rights of U.S. citizens. The league is encouraged to 
note that over 100 bills have been introduced on this subject in the 
88th Congress which indicates that, if hearings on these bills can be 
expedited, there may be a better chance than ever before to secure 
the passage of meaningful civil rights legislation during this session 
of Congress. This gradual change and p in the civil rights 
field, however welcome, does not mean that we have reached perfection. 
Indeed, the failure to adequately protect the civil rights of our Negro 
citizens has resulted in shocking reputation among the nations of 
the world. There is no time to be lost in improving our practice of the 

democracy we preach. 
rh ety ifically concerned with the recent events in Missis- 


sippi, Ala _ tennessee, and North Carolina which have shown 
clearly and tragically how many of our citizens are denied the rights 
and Ror aranteed all i by our Constitution. The 


legislation in this Congress reflects the increasing concern that these 
rights be arded not only in the South but in other widespread 
areas of the Nation. As President Kennedy noted in his address at 
Vanderbilt University on May 18: 

* 2,9 4“ special burden rests on the educated men and women of our coun- 

the 

rho fen don il Sr Sees end’ ero te 

The Women’s International League for Peace and Freedom beli 
that broad Federal enforcement powers in civil rights are n aa 
and imperative to insure equal treatment for all. It is for this reason 
that we are greatly concerned with the future of the Civil Rights 
Commission. _ Tare m 

Commission ne its job well in advising the President 

and on measures needed to protect the American people 
against all forms of illegal and unconstitutional discrimination. It 
has held hearings, investigated grievances, and determined the degree 
of progress in constitutional quarantees throughout the country, 
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These investigations have resulted in reports concerning voting de- 
privation and the withholding of equal legal protection in housing, 
employment practices, schools, and the administration of justice. 
These reports have elicited a great number of recommendations, many 
of which have received action by the President, the Department of 
Justice, and Congress. 

In 1959 the Commission recommended the establishment of a system 
of Federal registrars, empowered to register voters after an Execu- 
tive determination that citizens had been denied their franchise on 
racial grounds. 

_ In 1961 the Commission recommended that Congress enact legisla- 
tion eliminating literacy tests for those with 6 years of formal educa- 
tion. 

This year the Commission is preparing reports concerning discrimi- 
nation in the Armed Forces; the access of minority groups to hos- 

itals constructed under the Hill-Burton Act; on the civil rights of 

panish-speaking citizens; and on the condition of constitutional 
rights in Mississippi. 

Recently the Commission issued an interim report recommending 
that the President and Congress— 
consider seriously whether legislation is appropriate and desirable to assure that 
Federal funds contributed by citizens of all States not be made available to 
any State which continues to refuse to abide by the Constitution and laws of 
the United States; and, further, that the President explore the legal authority 
he possesses as Chief Executive to withhold Federal funds from the State of 
Mississippi, until the State of Mississippi demonstrates it compliance with the 
Constitution and laws of the United States. 

In pointing out such weaknesses and failures in carrying out na- 
tional policy the Commission has performed useful purposes. What 
must now be determined is the nature of the Commission’s factfinding 
role and whether or not it can be reinterpreted in a way which will en- 
able it to render service of maximum benefit to the country. President 
Kennedy has pointed out the need for information concerning tech- 
niques employed in past solutions of civil rights problems, for a com- 
munication forum between contending parties, and for an agency 
capable of providing advice which will result in peaceful, permanent 
solutions. This need the Commission is working to meet. Specifically i 

1. The Commission’s annual education conferences have convened 
educators throughout the country in an atmosphere where they have 
been able to share their experiences with desegregation and draw on 
each other’s information and counsel. 

2. Throughout the country, State and local authorities, schools and 
colleges, and the public generally have received Commission reports. 

3. The Commission has answered many requests for information 
from the Congress as well as from agencies and individuals profession- 
ally concerned with civil rights. It has participated in governmental 
and private meetings on civil rights. 

4, The Commission has advised the executive branch, as the Presi- 
dent indicated in his civil rights message, not only about desirable 
policy but also administrative techniques needed to make these changes 
effective. In response to the White House and several Federal agen- 
cies the Commission has attempted to provide advice on the substance 
and administration of civil rights programs. 
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It is becoming increasingly necessary to ently assign to 

some Federal agency these Fapouitienes: n the North demands 
are growing for Federal action to deal with school segregation and 
discrimination in housing and employment. Similar developments 
are occurring in the southern and border States. A growing number 
of unions and employers are seeking to implement hiring and training 
Pp based on merit alone. The continued and vocal protest 
against the exclusion of Negroes from public accommodations suggests 
the wisdom of a forum in which representatives of business, Govern- 
ment, the clergy, and civil rights organizations may seek means for 
implementing policies of equal access to such facilities. This type of 
forum the Commission provides. As Senator Clifford Case of New 
Jersey has said, it is— 
a vital conduit in communication between our citizens. In some cases, our 
Negro citizens have nowhere else to turn * * *. It is a useful and necessary 
prod to the executive and the legislative branches, to the conscience of the Nation 
as a whole. 

Thus it seems there is a clear Federal interest in all of these matters 
and an obvious need that a Federal agency serve as a clearinghouse 
for information, advice, and assistance on civil rights problems. A 
strengthened and permanent Commission would have the opportunity 
to deal with the symptoms of prejudice and tackle its causes rather 
than limiting itself to its manifestations. Ideally, the league would 
like to see Commission become a lat agency, empowered 
to enforce the results of its recommendations with the right of judicial 


appeal. 
This agency should be placed, as the President has anneneied: on a 
fairly stable and permanent basis. Its operation would be stronger 
and more effective if given longer life. As long as its future remains 
doubtful the Commission will have trouble recruiting and maintain- 
ing the services of high caliber people. The cutback in office opera- 
tions, necessary in an agency scheduled to end its activities is indeed 
wasteful if subsequently continued, that agency must reconvene and 
obtain new staff. The Civil Rights Commission should have sufficient 
continuity to enable it to perform its services effectively —services 
which would constitute an affirmative and constructive contribution 

toward the goal of justice and equal opportunity under law. 

Finally, caution should be voiced concerning one argument against 
a permanent Commission—the reasoning being that permanence yields 
to pessimism—that it is defaulting to a doomsday philosophy con- 
cerning civil rights, It is one thing to hope that we wil] not need 
this Commission. The fact remains that during the past 100 years 
many civil rights problems have not achieved solution. Indeed, the 
ing expectations of this country’s Pe ee peoples 
are increasing and intensif; group tensions, Even if legislation 
, considerable effort will still be needed to create al] the con- 
ditions that would make a Civil Rights Commission unnecessary. Its 
end at this crucial time would gravely impede both Government and 
oe agencies in their work for resolution of racial controversy. 
continuance offers a fornm outside partisan politics and the heated 
emotions of racial conflict for calm, considered discussion and resolu- 
in 1900 both Democratic und! Ropes apatite 

ni mocratic an ican parties made i 
pledges in their platforms to make the Civil Rights Commission a 
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permanent body. It is imperative that this be done if we are to be 
sincere 1n our wishes for equal rights. 

_We hope that your committee will see fit to consider this legisla- 
tion favorably, report it out promptly, and work vigorously for its 
enactment in this session of Congress. Thank you, Mr. Chairman, for 
the opportunity to present our views on this important legislation, 
and to your subcommittee which has carried on such extensive work 
in this field. 

Senator Ervry. We appreciate very much your coming and giving 
us the benefit of your organization. 

That isall. Thank you very much. 

a you have anything Mrs. Stewart to add to what Miss Ramsay 
said ? 

Mrs. Stewart. No, I think not. I thought I would come in case 
any questions were asked about the organization which she might 
not be able to answer, since she has only recently joined our staff. 

We appreciate the opportunity to come before the committee, as 
this has been a major priority of our organization since its inception. 

Senator Ervin. Thank you. 

Mr. Creecu. Mr. Chairman, the next witness is Dr. Pollak. 


STATEMENT OF PROF. LOUIS H. POLLACK, CHAIRMAN, CONNECTI- 
CUT ADVISORY COMMITTEE TO THE U.S. COMMISSION ON CIVIL 
RIGHTS 


Senator Ervin. Dr. Pollak, I wish to welcome you to the commit- 
tee, and to express our appreciation of your taking the trouble and 
time to come and give us the benefit of your views on the bills now 
pending before us. 

Mr. PoriaK. Thank you. Thank you, Senator Ervin. I hope 
you will allow me to disclaim that elegant “Doctor” which Mr. Creech 
has conferred on me. That isa degree that, as you know, Judge, most 
poor lawyers are not entitled to claim. 

Mr. Chairman, my name is Louis H. Pollak. I come from New 
Haven, where I teach law at Yale. My field of special interest is 
constitutional law. Also, Iam Chairman of the Connecticut Advisory 
Committee to the U.S. Commission on Civil Rights. 

It is a great privilege for me, I greatly appreciate this opportunity 
to appear before you, sir, to express my support for S. 1117, Senator 
Hart’s bill to extend the life of the Commission on Civil Rights. 

T do want to make it entirely clear at the outset, however, that the 
views I am expressing here today are solely my own. My views are 
certainly partly shaped by the work I have had the privilege of 
participating in as chairman of the Connecticut Advisory Committee, 
but Tam not speaking for my colleagues on the committee, nor, indeed, 
am I speaking for anyone else. 

I would like to say before I address myself to the bill, Mr. Chair- 
man, that I would like to pay my small measure of tribute to the work 
which this committee does day in and day out in inquiring into the 
status of constitutional rights in this country. Those who, like my- 
self, are, as it were, laborers in the vineyards of constitutional law 
have found the hearings and reports of this subcommittee to be of 
inestimable value. They are essential equipment for all of us, all 


306 CIVIL RIGHTS COMMISSION 


Americans, who are epnceemnts with the preservation and advancement 
of our fundamental rights. 3 

I have long been familiar on paper with the work of the subeommit- 
tee. This is the first time I have had a chance to see the subcommittee 
in person. I am particularly pleased to see that it has, as an addition 
to its staff, a very able and decorative alumna.of my law school, Miss 
Rosenberg, who I am sure, has added strength4o your—— 

Senator Ervin. And she is doing a superb job with us. 

Mr. Potziax. I have no doubt of it. a 

The importance of this subcommittee’s day-to-day work makes it in 
my judgment particularly appropriate that this is the subcommittee 
which is considering S. 1117 for its seems to me that the achievements 
of the Commission are really a logical extension within the particular 
domain of the equal protection of the laws, of the subcommittee’s reg- 
ular pioneering inquiries on so many constitutional frontiers. 

[ think. just offhand, of the subcommittee’s work on the rights of 
the mentally ill, the rights of the Indian and so forth. __ 

Since its establishment, the Commission on Civil Rights has done 
really monumental work in exploring and educating the Nation about 
the areas in which we have thus far failed to fulfill our constitutional 
commitment to eliminate racial discrimination sustained by law. I 
think it is not teo much to say that the Commission’s studies on racial 
discrimination in voting, housing, education, employment, and justice, 
now collectively constitute the standard source material which must 
be the pomt of departure for any responsible governmental efforts— 
local as well as national—to alleviate what is surely America’s para- 
mount domestic problem, 

I need not labor the merits of the Commission’s powerful studies— 
they surely speak for themselves. But I would add one point. The 
Commission's studies are, in my judgment, a genuinely national prod- 
uct. This seams to me one of their most important characteristics. 
They are studies that make it plain that racial discrimination is in no 
sense a regional problem. The forms racial discrimination takes may 
vary from city to city and State to State, but the phenomenon is na- 
tionwide. AT] must acknowledge that the demonstrations in Birming- 
ham and Jackson have implications which go far beyond the bound- 
aries of Alabama and of preys 

New York, which is the city re I was born, and New Haven, 
where I now live—these cities have ate problems; so, too, do 
Chic Philadelphia, Los Angeles, Tallahassee, St. Louis, Baltimore, 
and Detroit, and maa many other cities in our beleaguered land. 

If New Haven’s problems are less intense than those of Jackson and 
less massive than those of Chicago and New York, there is no reason 
for smugness on our part. 

Rather, I think it is reason for sober recognition by those of us 
who live in the city of New Haven that we have a relatively favor- 
able opportunity to solve these pressing problems, provided that we 
challenge them directly and responsively, and provided we start no 
later than now. And I may say at this point, Mr. Chairman, that 
the citizens of New Haven are particularly ye that their mayor, 
Richard C. Lee, spoke so forcefully as he did just 2 days ago to the 
conference of U.S. mayors in Honolulu on just exactly this problem 
that confronts us today, the problem of the obligation of every Ameri- 
can community to move and move thoughtfully and responsibly in the 
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field of civil rights. This is the kind of leadership that we are accus- 
tomed to from Mayor Lee in New Haven. 

A principal reason why the Commission on Civil Rights has had 
‘such great success in demonstrating the national dimensions of racial 
‘discrimination is that the Commission is itself a genuinely national 
‘agency. I think it is fair to say that its work has never been allowed 
to become the vehicle of purely sectional, let alone purely partisan, in- 
terests. Both under President Eisenhower and today under President 

Kennedy, the Commission has been comprised of men of marked abil- 
ity, vision, objectivity, and independence. Surely the Nation has 
been enormously fortunate to have been able to draw upon the talents 
of Americans as distinguished—and I mention at the moment only the 
incumbent Commissioners—as distinguished as President Hannah, 
Dean Storey, Father Hesburgh, Dean Griswold, Dean Robinson, and 
Professor Rankin. 

Now, the central purpose of S. 1117 is, of course, the extension of 
the Commission’s existence for 4 years more. That the Commission 
has more than justified its existence thus far seems to me really wholly 
beyond argument. Equally beyond argument is the proposition that 
in 1963, in this centennial year of the Emancipation Proclamation, we 
are only at the threshold of insuring the civil rights of all Americans. 

The Commission has helped all of us to recognize the urgency 
and the complexity of the problems which lie ahead. Recognition of 
these problems is surely the essential first step in their solution. But 
it is only the first step, Mr. Chairman, and so I think we will need the 
Commission in being for a long, long time to come. 

For my own part, I would have no hesitation in recommending to 
this subcommittee that the Commission on Civil Rights be established 
as a permanent agency. 

But, in any event, extension of the Commission for a period of 4 
years seems to me an absolute minimum. I would stress the admin- 
istrative difficulties under which an executive agency must labor when 
it operates as this agency has operated on a series of 2-year terms. It 
is an extraordinary fact that this Commission has, notwithstanding 
this really crippling limitation, been able to recruit and hold a skilled 
dedicated and productive staff. This is, I think, a relevant index of 
the level of administrative leadership provided by the Commissioners 
and by Berl Bernhard, the very able staff director. And when I 
speak of the ability of the Commission staff, I want to make it clear, 
Mr. Chairman, that I am speaking not just at large, but on the basis 
of my own experience as a chairman of a State advisory committee— 
my own experience with the very able, thoughtful, courteous, dedi- 
cated, outstanding, and full of judgment, if you will, members of the 
staff of the Commission. But I submit, Mr. Chairman, that to put 
the Commission on a further 2-year basis could be a mistake in many 
ways. 

It is enormously wasteful, I submit, of the energies of the staff and 
of the Commission, for these people to have to come as supplicants 
to Congress at each term of Congress, asking a new lease on life. If 
Congress really wants the Commission to continue to move forward in 
these areas of vital responsibility, Congress must give the Commis- 
sion a tenure which at least approximates the importance of Its 


mandate. 
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I think I have made it plain that in my judgment the Commission 
must be continued in being. There is one other particular provision 
of 5. 1117 which I want to address myself to. That is that portion 
of section 5 of the bill which would authorize the Commission to— 
* * * serve as a national clearinghouse for information, and provide service and 
technical assistance te Government agencies, communities, industries, organiza- 
tions, or individuals, in respect to equal protection of the laws, including but 
not limited to the fields of voting, education, housing, employment, the use of 
public facilities, transportation, and the administration of justice. 

I wish, Mr. Chairman, to express my strong support for this 
provision. 

The very concept, so it seems to me, the very concept of an educa- 
tional and advisory program of this sort underscore a very necessary 
truth, one very important for this country to understand, especially in 
this period of greatest stress: The achievement of civil rights, the 
achievement of full civil rights in the United States need not be an 
endlessly adversary and contentious process. Many battles have been 
and many more will be f t out in State and Federal agencies and 
in courts to insure the vindication of constitutional rights, and this 
is proper in all situations in which those engaged in officially sanctioned 
diserimination will not mend their ways voluntarily. 

But, happily, Mr. Chairman, there have been an increasing number 
of instances in which responsible leaders—both those holding public 
office and otherwise—seem ready to address themselves seriously to the 
solution of, for example, problems of schoo] desegregation or of dis- 
crimination in employment or of discrimination in the use of facilities 
of public accommodation. 

President Kennedy, in his talk to the Nation last night, commented 
on the commendable voluntary advances recently made in many cities, 
and also commented in praise of those business leaders who he has 
recently consulted, and who have seemed to show responsible atti- 
tudes and a responsive attitude in this area. But in these instances 
in whieh there seems to be a fair likelihood of voluntary action not 
forced on communities by litigation, it seems to me a matter of highest 
importance to be able to equip responsible leaders with information 
on how other communities have handled or, indeed, mishandled com- 
parable problems. Thus I would see the Commission as a “national 
clearinghouse” doing an extremely important educational service in 
all communities with sense enough to seek such service. 

It oceurs to me that perhaps I have made a distinction which in 
one sense overshoots the mark in distinguishing between communi- 
ties ready to move voluntarily and those pushed by litigation. Even 
in situations where litigation is necessary to bring to fruition peoples’ 
legal constitutional rights, there is an enormous range of appropriate 
consultative work to be done, by the executive branch of the TS. 
Government, and I think particularly by the Commission on Civil 
Rights to help those communities which are under court orders, to 
a, forthwith, to desegregate whatever particular facility is 
involved. 

nen in short, an ae mae of appropriate activity of a 
consultative nature to be done a national clearingh 
is _ yp £ by chew Sa eat 

ow, I would not say, Mr. Chairman, that the Commission on Civil 
Rights is the only agency which could be charged with functions of 
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this kind. I am sure, for instance, that the Department of Health, 
Education, and Welfare is now possessed of a good deal of knowledge 
about the kinds of administrative problem which are posed in the 
course of a bona fide program of school desegregation, There is much, 
for instance, that the Office of Education m that Department could 
do to help on a technical level in advising communities engaged in 
these problems, 

Likewise, I have no doubt that the Federal Housing Agencies 
know a lot about the structure and the impact of the mechanisms 
which are used to deny Negroes access to residential housing. 

Now, such expertise, Mr. Chairman, is all well and good so far as it 
goes, but I doubt if it goes far enough and this, I think, is the real 
reason for the clearinghouse provision of section 5 of this bill. I 
doubt that such expertise goes far enough for the very reason that it 
is, typically, a kind of expertise, which is expert in its own profes- 
sional problems and has, at least thus far, I think it is fair to say, ac- 
quired no great sophistication in or sense of commitment with respect 
to problems of civil rights. 

This became readily apparent to me on a local level in the course 
of the work that I have been engaged in during the last several months 
with the Connecticut Advisory Committee to the Commission on Civil 
Rights. Our committee has prepared reports on two matters that are 
of importance in Connecticut, and I venture to think they are im- 
portant elsewhere, Mr. Chairman. One report deals with limitations 
on Negro entry into federally subsidized apprenticeship programs. 
The other report is on what happens to people, both white and Negro, 
who are relocated pursuant to urban renewal and redevelopment pro- 
grams—programs which are again, of course, so largely federally 
financed. 

Those of my fellow committee members who prepared the two 
reports—and I should hasten to interject at this point that the real 
work was done by others, and my concept of a chairman was to preside 
and to delegate—those of my fellow committee members who prepared 
these two reports quickly discovered that the persons whose activities 
they were carefully studying—relocation officers, supervisors of voca- 
tional training, union officials, school guidance officers, et cetera— 
all too often defined their own competence and job responsibilities in 
such a limited way as to, in effect, exclude the obligation to foster 
equality of opportunity. 

In short, their outlook generally tended to be quite a parochial one, 
Mr. Chairman, a parochial one which was geared to their major 
official concerns, finding people houses, training people to be beau- 
ticians, et cetera. There is nothing surprising in this, and I do want 
to say that I don’t mean to be wholly condemnatory of this. It is an 
entirely understandable bureaucratic form of “first things first.” 

I’m sure it is the way that I would respond if it were my job to be 
a guidance official or a union business agent. Well, I am not sure, 
but I think it is entirely possible, at all events. Anyhow the lesson 
to be drawn from all this seems to be very clear. If one is really 
interested in disseminating ideas and information on ways of com- 
bating discrimination in various forms of public activity, one should 
centralize this educational responsibility in that ageney which is 
primarily concerned with civil rights and is therefore ready to devote 
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real energy to training specialists in all diseplines about the civil 
rights implications of their jobs. : thi 
Now, Mr. Chairman, I think it is appropriate for me to say at this 
point that I was listening with some attention to Mr. | Ss ques- 
tions to Dr. Cooke about whether some of these functions could not 
appropriately be handled by Mr. Burke Marshall, the Assistant Attor- 
ney General in charge of the Civil Rights Division. ' : 
I am sure much can be done in this office. What astonishes me Is 
the incredible amount that Mr. Marshall and his staff have been able 
to do in their regular day-to-day nsibilities of litigating. It 
is clear to all of us, and I think, to the whole Nation, that Mr. Marshall 
has taken on and taken on very successfully a wide domain of respon- 
sibility. I happen to have seen at very nearly firsthand some o the 
work that Mr. Marshall did in Birmingham. TI think it is not too 
much to say that what Burke Marshall did in Birmingham in help- 
ing the Negro leadership and the white business leadership to some 
sort of peaceful accommodation was an extraordinary national service. 
There are few words too high to describe the quality of what Mr. 
Marshall did. And I am sure that in comparable situations in the 
future Mr. Marshall will be able again to lend his extraordinary 
persuasive talents to help mediate disputes of this kind. f 
But Burke Marshall, for all his talents, is only one man. He is 
not a program of government, he is not an institution, he is not a 
system for collecting and disseminating advice. He can operate ad 
hoe as he did when the situation comes to a boil, but what we need 
and need desperately, I think, Mr. Chairman, is an agency which 
Pcs om grog every day is in the business of talking to people when 
they come to it for advise, that collects information and disseminates 
information, and that is not forced to wait and is not geared to wait 
until moments of crisis when a Burke Marshal] can come in and help 
in essentially a mediating capacity. 
was needed in Birmingham was to have months and months in 
advance the services to assist both groups of leaders, the services which 
in essence are the kinds of services that I would contemplate would be 


a clearinghouse. 
In my ju t, Mr. Chairman, the value, potential value, of such 
a national ing house, not only to other agencies of the Federal 
Government as is contemplated by the bill, but also to local communi- 
ties as well as to private groups, cannot be too strongly emphasized. 

If you will it me to cite one other homegrown example, if there 
were such a clearinghouse now in existence, the board of education of 
my town, the board of education of New Haven, on which T am 
privileged to sit, would be seeking the advice of such a clearinghouse 
today. Like many northern and midwestern cities, we have in New 
Haven instances of a de facto segregation of our schoolchildren. We 
recognize, as President Kennedy has so very pointedly observed in 
some of his speeches the last few days, that gated schooling is an 
affliction which must be dealt with, must he eaicinrwiechenl which we, 
all — officials, must come to grips with, in the North as well as 
in the South. 

We are not erp and we need help in thinking our way through 
these new and difficult problems. 

Thave confidence that in New Haven, again because we are gallantly 
and intelligently led by Mayor Lee—I think we will surmount our 
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problems because we are going forward to meet them on our own 
initiative. But all the assistance we can get is too little. We need 
more and more, and we want this kind of assistance that is contem- 
plated by a bill of this sort. 

I am sure that we can get assistance from the very cooperative staff 
of our Connecticut Civil Rights Commission, which is one of the 
earliest and best State civil rights agencies in the country. It goes 
back in time to that early period—I say “early”—just after the war, 
when other pioneering States, New York, Senator Keating’s State; 
Massachusetts, Senator Kennedy’s State, were setting up like State 
agencies. 

But these are, excepting New York’s—at least speaking for Con- 
necticut, these are understaffed, devoted but understaffed and under- 
budgeted groups. 

A national clearinghouse, such as that contemplated in this bill, 
which had collected information not just on what is happening in 
Connecticut but on dozens of like situations, would be able to furnish 
comprehensive data to our school board and to similarly situated offi- 
cial bodies all over the country. 

I think, Mr. Chairman, that the proposal to locate such a clearing 
house in the Commission on Civil Rights may well turn out to be a 
governmental innovation of great importance. 

Mr. Chairman, I have indicated in a very cursory way, I am afraid, 
my view about particular provisions of S. 1117. If I may, I would 
like in closing to return to generalities. 

Yesterday, Mr. Chairman, the United States suffered what I can 
only describe as the degradation of seeing a Governor of a great State, 
a Governor and onetime judge, George C. Wallace of Alabama, at- 
tempt or at the very least go through the forms of attempting, in dis- 
regard of the Constitution, in disregard of explicit decrees of a Fed- 
eral District Court, in disregard of his oath of office, to thwart the 
admission to the State University of two qualified Negro students. 
Because the President of the United States promptly and effectively 
carried out his constitutional obligation to see to it that the laws are 
faithfully executed, Governor Wallace failed in his would-be lawless 
act. 

Today James Hood and Vivian Malone are duly enrolled students 
at the University of Alabama, and I may say it is extraordinarily to the 
credit of the students and faculty of that institution that they dis- 
played, I think, only curiosity about what their Governor was doing, 
not the kind of hideous obduracy demonstrated in Oxford, Miss., 
last fall. 

What happened at the University of Alabama yesterday in terms 
of local responsibility, university responsibility, I think, is compar- 
able really to what happened so Rett Ey oly when Mr. Gantt was ad- 
mitted to Clemson in Senator Johnston’s State in February. 

I think all that Governor Wallace accomplished yesterday was, 
as Deputy Attorney General Katzenbach so well put it, to put on a 
show. Certainly he did not succeed in stopping the implementation 
of the supreme law of the land, the Constitution. 

Yesterday evening, Mr. Chairman, President Kennedy spoke to this 
nation on civil rights. He asked all of us to search our consciences. 
He asked all of us to join in a nationwide endeavor to demolish those 
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obstacles of race and color which stand athwart the path of self-ful- 
fillment of some 10 percent of our citizens. Pent ‘ 

Each of us, the President said, had a role to play, both in his public 
and in his private life. But, the President said, the obligation to act 
falls especially heavily on those who hold public office, both local and 
national, and in this vein the President called on Gon ss to act 
quickly ps ign eats on the proposed legislation he will sub- 
mit next week. 

The legislation is supplementary in theme to, though, of course, 
entirely separable from, the bill which this subcommittee is consider- 


es 5 ee the President in his me yesterday also took 
occasion to salute those Americans who are laboring in their daily 
lives, public and private, to fulfill the great American promise of 


uality. 
“arhe President said this, and I quote: 

Like our soldiers and sailors in all parts of the world, they are meeting free- 
dom’s challenge on the firing line, and I salute them for their honor, their courage. 

Now, Mr. Chairman, as we know from prior testimony this morning, 
at an early hour this morning one man died on the firing line. Medgar 
Evers, a field secretary of the National Association for the Advance- 
ment of Colored People, was shot in the back in Jackson, Miss., just 
in front of his home, near his wife and children, and he died. 

Mr. Chairman, in the name of Medgar Evers, of his wife and of his 
children, in the name of the Constitution of the United States, and in 
the name of all that I think all of us feel is of the essence of the Amer- 
ican commitment to equality, I call upon this subcommittee to give 
its strong endorsement to S. 1117. 

Senator Ervry. You have made a very fine presentation of your 


views. 
Mr. Potiakx. Thank you, Mr. Chairman. 

_ Senator Ervin. I am troubled by the civil rights program in educa- 
tion because I feel that in our zeal for equality, we might wind up 
destroying a very substantial portion of liberty. We often think of 
those two terms as my Pay nine oy and speak so frequently about 
equality and liberty. My fundamental objection to most. civi rights 
proposals is that they are based on the thesis that in order to secure 
civil rights for Negroes, we either have to reduce the States to more 
or less meaningless zeros on the Nation’s map or we must deprive all 


citizens of what I conceive to be very basic economic and 
= “— aaa, rights. a 
ut I will have to con ve made a fine presentati 
apart ct dai ge 7x 
Mr. Pottax. Thank you, Mr. Chairman. 
Senator Ervrx. I wanted to thank you in 
ments on the work of the subcommittee. Prior to the time I became 
chairman, about the only constitutional rights the committee ever 
seemed to be concerned with were constitutional rights in the racial 
field. But I have felt that there are some other very significant fields 
in which something ought to be done with respect to the constitutional 
rights of Americans, and fortunately the committee has shared my 
riers on that point, and we have tried to do some work, as know 
in the field of constitutional rights of the mentally ill constitu. 
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tional rights of the American Indian, constitutional rights of service 
men, and I am deeply grateful to you and other members of your 
faculty for your interest in our work and for thy assistance that you 
and they have given us on several occasions. 

I recall the fact that you and Mr. Bickel both responded to our 
requests for your opinion as to some of the bills we had last year and 
appreciate very much that Mr. Charles Reich came down and made a 
most illuminating presentation of his views on all the implications 
involved in wiretapping. 

Mr. Potnag. He described his appearance to me with great pleasure, 
J udge Ervin, and I knew from what he had told me about his warm 
reception how much I would appreciate and enjoy the opportunity of 
appearing before you today. 

Senator Ervry. I look forward to continued cooperation with you 
and the members of your faculty as we have work in the future. 

Mr. Porta. We will do all we can, I am sure, to work with your 
subcommittee. 

Mr. Crrecr. I havea few questions, if I may. 

Professor Pollak, you have indicated that you feel that the Com- 
mission should be established as a permanent agency. I wonder, sir, 
in view of the information which the subcommittee has received dur- 
ing these hearings, whether it is your view that the Commission should 
be retained as a factfinding agency, very much as it has been operating, 
supplemented by the increased authority provided under S. 1117, or 
if you share Mr. Bernhard’s view that the Commission in fact would 
be undertaking more or less a new type of operation, serving primarily 
as a liaison and clearinghouse operation, thereby taking over the func- 
tions presently provided by the Civil Rights Division of the Justice 
Department. 

Mr. Potiax. Well, Mr. Creech, I think my feeling is really this. 
The Commission has performed extraordinarily great service so far 
as an assembler and publisher of facts and it has made, in my judg- 
ment, very important proposal to the Congress and to the President 
and to other agencies as to what the implications of those facts are. 

Now, it seems to me entirely appropriate for the Commission to now 
be asked to move forward into a new phase of activity which I think 
the clearinghouse idea contemplates. 

That doesn’t in any sense mean to me that the Commission would 
have to abandon a factfinding role, but it might well give priority 
to these other tasks, authority for which is contemplated by section 5. 
IT think we can all agree that the massiveness of the work done by 
the Commission so far in finding facts in the voting field, education, 
justice, employment, and so forth, the quantum of the Commission’s 
work is so extraordinary, that it would be, I think, a little foolish to 
say to the Commission, “Go back and prepare another dozen reports, 
each of which is 400 pages long and each of which comes up with an 
extraordinary new mass of information.” 

There isn’t that much more new line of inquiry, I think to be 
undertaken, though I think it is very important for the Commission 
to be engaged continuously in supplementing the reports it has already 
made. I think all of us would probably agree that merely to com- 
pare. what the Commission had to say in 1959 with what it then said 
in 1961, for example, in the voting field, showed areas where progress 
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had been made, areas where progress was not being made. There, in 
short, one sees the need for a continuing factfinding function to be 
performed. But I don’t feel that it needs to be the central task of the 


Commission or of its staff, and I suppose the key to my judgment 


about the fifth section is that, as I understand it, the Commission 
would be authorized—well, to use the language of the bill, to— 


concentrate the performance of its duties on those specified in either paragraph | 
1, 2, 3, or 4, and may further concentrate the performance of its duties under — 


any such paragraphs on one or more aspects of the duties imposed therein. 
In short, it seems to me this bill contemplates remitting to the Com- 


mission and to the staff under the Commission's direction the job of — 


determining at any given time and from time to time how much of 
its energies should be going into finding facts and how much into 
the clearinghouse—the general dissemination of information kinds— 
and within those breakdowns to define which substantive areas of in- 
terest the Commission should work in. é 

Mr. Creecnu. Professor Pollak, have you studied the operations of 
the Civil Rights Division of the Justice Department with regard to 
its {gy sey of providing information and liaison and assistance? 

r. Pornak. Mr. Creech, I will have to tell you that there I don’t 
think I am very well informed. I have followed with great admira- 
tion the Civil Rights Division’s litigating work, which it seems to me 
is extraordinary in dimension and character and thoughtfulness, but 
I haven't any detailed information on what they have done informally 
of the kind you are asking about, except, of course, with regard to 
these widely publicized activities. 

Mr. Creren. So you have not in fact made a study of the Civil 
~— Division operations in that regard ¢ 

r. Potnak. No. 

Mr. Crercn. So you have no knowledge of how the function to be 
acquired by the Commission would affect or duplicate that presently 
as beriormed by the Civil Rights Division / 

r. PottaK, No, I am not in a position to make that sort of com- 
parative judgment. 

Mr. Creecn. Mr. Bernhard, as Staff Director of the Civil Rights 
Commission, has reportedly indicated that if Congress does not see fit 
to expand the authority of the Civil Rights Commission to include the 
increased authority, such as section 5 which you mentioned, that it 
should not in his view extend the life of the Commission. Do you 
share that view? 


sion has, but. also that the Commission's periodic roposals \. 
tion to be taken seem to me to be of rb cnstgeeaan And I 
may add that I don’t share the concern which I think you, Mr. Chair- 
man, suggested that a proposal which reflects division within the 
Commission is therefore one that we should take less seriously. 

_ [kind of welcome division when I am getting advice. I think it 
is fine for Congress to know that Dean Storey, perhage, disagrees with 
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Dean Griswold on this or that issue, and I don’t think it is of major 
consequence how many votes there are on each side, just so long as 
informed and conscientious men regularly take it to be their business 
to ees to the country their views on these major issues of national 
policy. 

Senator Ervin. I am not a person who complains of dissent. I do 

‘a lot of dissenting myself. But my observation just meant that I 
think they ought to persuade themselves before they undertake to 
persuade me. 

Mr. Porzax. I think things would be much quieter in your com- 
mittee halls, Mr. Chairman, if you waited for a consensus to emerge. 

Senator Ervry. Of course I might claim that everything would be 
better done if everybody entertained the same sound views on all sub- 

jects I do, but it would be an awfully dull world if it was that way. 

Mr. Pottax. Well, I may say that comparably it seems to me we 
have a long history in our administrative agencies of agencies like, 
for example, the Federal Trade Commission and the Power Commis- 
sion and the ICC, charged with not only regulatory functions but 
advice to Congress, a long and honored history in which the members 
of those Commissions feel free to express their individual views and 
in which that clash of views is very useful. 

Mr. Crercu. Professor Pollak, I was curious to note your state- 
ment that if a clearinghouse were presently in existence, that your 
local board of education in New Haven would have been greatly en- 
hanced in its operation, when in fact there is this facility available 

through the Civil Rights Division. I wonder if the board of edu- 

cation, which apparently is fairly knowledgeable in the activities of 
government, is not aware of the activity which the Civil Rights Div- 
ision is undertaking, especially in view of all the widespread publicity 
it has received. What assurances would the Congress have that the 
clearinghouse activity, if it is transferred to the Civil Rights Com- 
mission, would be utilized more effectively ? 

Senator Harrison Williams, who, when he appeared before the 
subcommittee suggested that field offices should be established, has 
introduced legislation just recently suggesting that field offices be estab- 
lished to work directly at the community level to organize, to coor- 
dinate, full-scale programs to achieve the goals of equal opportunity 
in the fields of voting, education, housing, et cetera. I would be in- 
terested in your views with regard to the recommendations of Senator 
Williams vis-a-vis those of the administration in calling for the ex- 
panded operation of the Civil Rights Commission in this area. 

Mr. PotiaKx. Well, I am familiar with Senator Williams’ proposal 
only in the sense of having read them quickly in the New York Times. 
I think it is fairly clear from what I said initially that it seems to me 
of great importance to have this kind of function centralized in an 
agency which has as its chief mission a concern for finding out ways 
of combating racial discrimination. 

Now, if Senator Williams contemplates an agency which is con- 
cerned with the dissemination of just such information and, in short, 
we are simply talking about whether the clearinghouse contemplated 
by section 5 should be inside or outside the Commission on Civil 
Rights—if that is the only distinction between the two proposals— 
then I don’t think—I can’t establish any strong principled position 
in favor of one rather than the other. 


21 
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It would seem to me a matter of essentially this, that considerations 
of efficiency and systematic coordinated policy would indicate that 
you would want to connect the clearinghouse function with that agency 
which is systematically exploring the whole range of problems 
throughout the country. ee ; 

The clearinghouse, I take it, would be building largely on informa- 
tion gathered or to be gathered by the Commission on Civil Rights. 
I think you would simply be involving yourself in all sorts of need- 
less liaison problems if you separated those functions. 

Now, you have obviously charged me with doing more homework 
than I seem to have done on behalf of our local agencies, and I will 
be very anxious to find out whether there is advice in the Justice 
Depariment that we can utilize that we are unaware of thus far. But 
I think until better advised I would like to see the function, which 
seems to me a very comprehensive one and one not to be confused cer- 
tainly with sporadic mediation efforts—I would like to see that fune- 
tion centralized in the Commission on Civil Rights. And though I 
can conceive of the whole function being handled in the Justice De- 

sartment, I believe—though, as I indicated, I don’t claim any detailed 

nowledge of what Mr. Marshall's Division has done on this score— 
I believe that the bill contemplates a much more extensive effort than 
has thus far been made in that direction, just within the confines of the 
Justice Department. 

Mr. Creecn. The Justice pace yr efforts, of course, on the 
basis of the information supplied to the Congress, are not sporadic but 
are a continuing thing and are available at all times, apparently. 

Mr. Pottax. Involving how many people in the Division ¢ 

Mr. Creecu. Well, I can’t tell you specifically how many ple 
work on this. The Civil Rights Division, overall operation, inctads 
this function, has grown in its “te riation from 1958, when it ha 
its first budget, from something li $148,000, when it was still a part 
of the Criminal Division, up to $768,000 for the present fiscal year. 
So we see that they have obviously increased their appropriation tre- 
mendously; as to how many eee they have working specifically 
in this area and whether they have them working in this area alone, 
I don’t know. 

_Mr. Potrax. I, of course, was familiar with the dramatic expan- 
sion of the figures, moneys, appropriated for the Division and the 
number of le working in the Division. It had been my impres- 
sion that p ly the bulk of their energies was devoted to the work 
which Mr. Doar supervises in the mene Sie area and that of 
course other sections were devoted to other litigation efforts, and I 
would be very interested to learn how many hens yam actually devot- 
ing how much time to the kind of efforts contemplated by section 5. 

. Crencn. ae re is Senin tp so meters and per- 
haps when you it out you would care to i i 
ofthe * I re to make it available as a part 
Mr. Potaax. I mood be delighted to; surely. 
t. 


pee meee Al 
subcommittee heard d i j 
rules under which the Civil Ri je missio “> ha eee peat —- 


I am certain that you are familiar with Hannah v. Larc 

= your r pos is with regard to the rules of various saithaletioaies 
cies and commissions pertaini i 

tan eye po ne pertaining to confrontation and cross exam- 


— 
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Mr. Potiax. Well, I don’t exactly know how to comment at large. 
y biases are all in favor of giving maximum protections to those who 
are Injured or may possibly be injured by testimony, testimony which 
has at least the impact in the general arena of being in some sense 
accusatory I think it is fair to say that committees differ, and some 
behave in exemplary fashion. There have been one or two congres- 
sional committees that over the years have not distinguished them- 
selves by the protections they have afforded witnesses or potential wit- 
nesses or others simply miscellaneously mentioned in the course of 
testimony, and of course instances of this kind have characterized 
some administrative agency proceedings as well. 

For my own part, if you are wondering about my judgment on that 
provision of section 2 of S. 1117, which would provide in section 
102(e) for various protections, in instances where a hearing may tend 
ito defame, degrade, or incriminate any person, I think those are very 
well-advised protections to throw around proceedings of the Commis- 
sion on Civil Rights. Iam glad to endorse movement in that direction. 

Mr. Creecu. Would it be your view that any legislation the Con- 
gress might enact pertaining to the extension of the Civil Rights 
‘Commission should provide for the right of confrontation and cross- 
‘examination of accusers ? 

Mr. Potitax. When you put the question to me in that general 

form, Mr. Creech, my answer would be yes, I think it should. 

Now, I think we can easily contemplate situations in which prob- 
lems of timing arise, that you don’t want to obstruct the ordinary 
course of an administrative investigation too much to let a man come 
in with counsel and get into cross-examination and so forth. 

In principle, my answer would be yes, but I would certainly admit 
that there are 

Mr. Creecu. Would you confine your interest in this area to those 
instances in which the individual accused might be subjected to prose- 
cution for a Federal crime. 

Mr. Potiax. Well, it would certainly be possible to draw lines like 
that. Quite frankly, I am not sure that when one is talking about the 
work of a Commission of this sort it would be useful to so delimit the 
protections afforded. i ‘ 

For example, when the Commission undertakes hearings, as it has 
from time to time, investigating alleged unlawful police practices, and 
if the Commission examines what a particular member of the Los 
Angeles police force is said to have done, to the extent that the allega- 
tions add up to, you know, an accusation of assault under California 
law, I don’t think that I would be satisfied to say, “Well, that police 
officer isn’t entitled to any protection before the Commission on Civil 
Rights because thus far we haven’t gotten to the point of an allegation 
that adds up to an allegation of a Federal crime.” 

I think those distinctions would not be wholly salutary ones to 
make. ae : 

I would hope, frankly, that the Commission would employ its rule- 
making power—a delegation which doesn’t trouble me, and you asked, 
I think, Dr. Cooke about that—as well as on a case-by-case basis, to 
distinguish between situations where greater degrees of protection 

ight be required. ‘ ; r 
m What I a trying to say is that I think what is pro osed in section 
2 with respect to protection of somebody who may be degraded or 
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incriminated by testimony—that should be a minimum statutory man- 
date by a and that the Commission should be encouraged to 
go further in a particular situation where perhaps presence of counsel 
or a right of cross-examination would be in order. 

Mr. Crescu. Thank you. : 

Senator Ervix. I just want to make one observation. It has no 
reference to anything you have said. I am sure that such results are 
not desired by sincere advocates of civil rights legislation, but some- 
times I feel that all the agitation in these matters and recommenda- 
tions and things have emphasized rather in general in the minds of 
many Negroes that they have rights but no responsibilities, and fur- 
ther, that men can legislate their way to a more abundant life. My 
own opinion is that that can’t be done because I think the individual 
can only acquire a more abundant life by his own exertions and sacri- 
fices, and I feel that sometimes in this field we have a bad psychological 
impact on a good many people on account of the emphasis upon rights 
and not too much on responsibilities. ; 

Mr, Pottacx. May I respond to that for one second, Mr. Chairman f 

Senator Ervin. Yes. 

Mr. Poutax. I think I would not depart from you very much on 
the principles you have suggested, but I am a little concerned about 
their specific application. } 

Over the course of many years I have had the ceperneny to work 
very closely with a good many of the major Negro leaders, including 
men like Thurgood Marshall, now a Federal ju Roy Wilkins, 
Martin Luther King, Ralph Abernathy, and in Birmingham last 
month TI had the te y fortune of meeting some of the chief heutenants 
of Reverend King and Reverend Abernathy. I am thinking of men 
like Rev. Andrew Young and Rev. Vincent Harding, and I think, Mr. 
Chairman, that the quality of responsibility of judgment, of concern, 
not just for claims of right, but for creating a climate in which people 
can live responsibly ver in the freedom that America was meant 
to give and I think, will give us all—I think this quality of responsi- 
bility is what most characterizes these leaders with whom I am really 
quite well acquainted by now. 

I think this is a very important thing. If there is any question in 
anybody's mind on this seore, I think it is a very important thing to 
“nail down” flatly in the record. I think none of us is Lateteniens ff ie 
pny basompas about it, in a country where we only make claims of right 
and have no sense of belonging to a community. My own judgment, 
Senator, is that the Ne leadership in the United States and the 
Negro citizens of the United States preety know this better than 
any of the rest of us because they have suffered and suffered and 
suffered, not only in the years of slavery, but in the century of non- 
fulfillment of constitutional promises which has followed the Eman- 
ci pres yey 

_It is this quality of patience and the correlative quality of respon- 
sibility that I really think the hallmark of Mea protest in “this 
country, and I think we need—we whites, when I say “we”—we whites 
who are still the majority in this country, in trying to design an 
American community, the law of which knows no racial dimension 
I think we need have no doubt that if we move in faith and re- 
sponsibly we will be met with at least as good ith and as great 
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a measure of responsibility and with no illusions about legislating 
heaven on earth on the part of the Negro leadership. 

Senator Ervin. I didn’t mean to imply that I charged that any 
leaders intended any such situation, but I do feel that in the minds 
of many people that that has been the psychological result. 

Thank you very much. 

Mr. Portax. Thank you very much, Mr. Chairman. 

(Whereupon, at 1:30 p.m., the subcommittee recessed, to reconvene 
at 2:30 p.m., the same day.) 


AFTERNOON SESSION 


_ Senator Ervin (presiding). The subcommittee will come to order. 
Mr. Creech wil] call the first witness. 

Mr. Creecu. Mr. Chairman, the first witness is Mr. Charles Bloch, 
attorney, of Macon, Ga. 


STATEMENT OF CHARLES BLOCH, ATTORNEY, MACON, GA. 


Mr. Brocx. Mr. Chairman, and gentlemen, I have had the oppor- 
tunity to read S. 1219 and S. 1117. 

TI have been more or less familiar with the Commission on Civil 
Rights since its creation in 1957. I testified in the hearings which 
were had in early 1957 prior to its creation. And I believe that it was 
for those reasons that I was invited to appear here today. 

I believe now even more strongly than I did then that the Commis- 
sion is not an impartial one. Apparently no one is appointed as a 
member of it unless his views are known to be slanted toward so-called 
“liberalism.” This vice is not cured by the provision in the act that 
“not more than three of the members shall at any one time be of the 
same party” because there are “liberals” in both parties. If I had 
had any doubt of that, that doubt would have been removed by a 
program which I saw and heard May 28, 1963, as a part of the 
“Today” program, in which the Senator from New York, Mr. Javits, 
and the Senator from Michigan, Mr, Hart, participated. 

There ought to be some way of assuring “conservatives” representa- 
tion on the Commission if it is to be perpetuated. The statute now 
provides that the Commission shall be composed of six members who 
shall be appointed by the President by and with the advice and consent 
of the Senate. The only restriction is the one as to party affiliation. 

The Congressional Directory of the 85th Congress, January 1958, 
shows the composition of the Commission as follows : 

The chairmanship at that time was vacant. 

Vice Chairman: John A. Hannah of Michigan. 

Members: John S. Battle, of Virginia; the Reverend Theodore M. 
Hesburgh, of Indiana; Robert G. Storey, of Texas; and J. Ernest 
Wilkins, of Tlinois. 

By March 1959, Mr. Hannah had become Chairman, Mr. Storey 
Vice Chairman, Mr. Battle and Reverend Hesburgh were still mem- 
bers, and Mr. Doyle E. Carlton, of Florida, had become a member. 

In January 1960, all of these gentlemen remained, and there was 
also Mr. George M. Johnson of Washington, D.C. 

In April 1961. Messrs. Hannah, Storey, Carlton. and Reverend Hes- 
burgh remained; there was a new member, Mr. Robert S. Rankin of 


Durham, N.C. 
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In January 1962, the composition was Chairman Hannah; Vice 
Chairman ne Commissioners: Reverend Hesburgh; Mr. aed 
wood W. Robison III, of Howard University Law Schoo] in Washing 
ton; Dean Erwin N. Griswold, Harvard University Law School; and 
Mr. Robert S. Rankin. ‘ ; : 

The March 1963 issue of the Congressional Directory gives the same 
membership. ‘ 

Volume 31, “Who's Who in America,” reveals that Chairman Hannah 
is president of Michigan State University; Mr. Storey, a former presi- 
dent of the American Bar Association, is a resident of Dallas, Tex., and 
dean of the Law School, Southern Methodist University; Reverend 
Hesburgh is president of the University of Notre Dame; Mr. Robinson 
is not listed, but I recall that he was of counsel for the NAACP in 
a number of cases; Dean Griswold is dean of the Harvard Law School; 
Mr. Rankin is professor of political science, Duke University. 

I have read with a great deal of interest a speech made by Dean 
Griswold at the University of Utah on February 27, 1963, entitled, 
“Absolute Is in the Dark.” 

In the course of it, he said : 

Though we have a considerable cultural heritage, there have always been 
minority groups in our country. This, I am sure, has been healthy and educa- 
tional for all concerned. We have surely gained from having a less homogeneous 
population. Of course, the rights of all, especially those of minorities, must be 


protected aml preserved. But does that require that the majority, where there 
is such a majority, must give up its cultural heritage and tradition? Why? 


I express the hope that if this Commission is perpetuated the 
composition of it will be such that more than qm is given to 
studying and answering the two questions which Dean Griswold pro- 
pounded. And I express the hope, too, that the Commission will 
study the question of who is choosing the sites for the various demon- 
strations which are going on in various parts of the country and 
who is furnishing the money to defray the expense of those demon- 
strations, 

I read in a newspaper a few weeks a headline that stated that 
the demonstrations in Birmingham, Ala., up to that time had cost 
$300,000—it cost those putting them on that much money, and I 
wondered, as I read that article, who was putting up that tremendous 
amount of money and why. And it seemed to me that if this Com- 
mission is to be perpetuated by the Con of the United States 
that one of the subjects that it could well investigate would be the 
reason—the real reason for those demonstrati who chooses their 
locality and why; and above all, who is paying the freight. 

A famous Georgia lawyer once said ; 

It is the clash of mind upon mind which causes the spark of truth to scintillate. 


There can be little clashing of mind upon mind when the same basic 
ideas are eytwetdg - them. - 

Someone whose ic ideas are diametrically opposed to those of 
Mr. Robinson might by expressing them place before brilliant. men 
such as those who compose the Commission aspects of their problems 
= had not ey ——_ to —_ 

points of view and experience of the presidents of Michi 
State University, the University of Notre Soeeds of the dean of the 
Harvard Law School, are necessarily different from those who have 
spend their lives in the States of the South. 
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' Under these bills, additional duties are given to the Commission in- 
cluding its serving as a national clearinghouse for furnishing advice, 
Bea abian and technical assistance with respect to equal protection 
O the laws to private or public agencies requesting such service. 

if this additional duty or power should be delegated to the Com- 
mission by the Congress, it is all the more important that the Congress 
should seek to msure impartiality, and advice, information and assist- 
ance which heeds the fact that there is more than one side to “equal 
protection of the laws.” The doctrine of obedience to “the law of 
the land” should be taught to all citizens—those of the North, East, 
and West, as well as those of the South, and to Negroes as well as 
whites. 

The vices the statute was creating were cogently pointed out by 
Justices Douglas and Black, dissenting in Hannah v. Larche, 363 
U.S. 493, et seq., and those vices still persist. And now Congress has 
the chance to correct those vices. 

The dissenting opinion written by Mr. Justice Douglas commences: 

The cause which the majority opinion services is, on the surface, one which 
a person dedicated to constitutional principles could not question. 

The “cause” is the right to vote protected by the 15th amendment. 
The Justice said: 

By democratic values this right is fundamental, for the very existence of 
government dedicated to the concept “of the people, by the people, for the 
people,” to use Lincoln’s words, depends on the franchise. 

Yet important as these civil rights are, it will not do to sacrifice other civil 
rights in order to protect them. We live and work under a Constitution. The 
temptation of many men of good will is to cut corners, take shortcuts, and 
reach the desired end regardless of the means. 

If Justice Douglas had considered not only the “temptation of 
many men of good will,” but the aims and desires of some who are 
not “of good will” he would have pierced the heart of the matter, and 
laid bare the harm in this legislation. 

Even with his limited approach, he exposes some of the evils. 

Said he: 

First, it is the Commission’s judgment, not the suspect’s, that determines 
whether the hearing shall be secret or public. Thus this procedure has one of 
the evils protested against in Jn re Groban, 352 U.S. 380, 337, 348-353 ; dissenting 
opinion). * * * Thesecrecy of the inquisition only underlines its inherent vices: 
“Secret inquisitions are dangerous things justly feared by freemen everywhere. 
They are the breeding place for arbitrary misuse of official power. They are 
often the beginning of tyranny as well as indispensable instruments, for its sur- 
vival. Modern as well as ancient history bears witness that both innocent and 
guilty have been seized by officers of the State and whisked away for secret 
interrogation or worse until the groundwork has been securely laid for their 
inevitable conviction.” * * * As said in dissent in Anonymous y. Baker (3860 
U.S. 287, 299), * * * “secretly compelled testimony does not lose its highly 
dangerous potentialities merely because it is taken in preliminary proceedings.” 
Second, the procedure seems to me patently unconstitutional whether the hearing 
is public or secret * * *. 


And I want to interpolate, Mr. Chairman, another quotation from 
Mr. Justice Douglas in the same volume, at page 500, 363 U.S. He 
says: 

The Civil Rights Commission, it is true, returns no indictment. Yet in a real 
sense the hearings on charges that a registrar has committed a Federal offense 
are a trial. Moreover, these hearings before the Commission may be televised 
or broadeast on the radio. In our day we have seen congressional committees 
probing into alleged criminal conduct of witnesses appearing on the television 
screen. This is in reality a trial in which the whole Nation sitsasa jury. Their 
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i reduces 
verdict does not send men to prison. But it often condemns men or P 
evidence to convict and even saturates the Nation with prejudice against an Fei 
cused, so that a fair trial may be impossible. As stated in 37 American Bar 
Association Journal, page 392, 1951, “If several million television viewers see 
and hear a politician, a businessman, or a movie actor subjected to searching 
interrogation without ever having an opportunity to cross-examine his accusers 
or to offer evidence in his own support, that man will stand convicted or, at 
least, seriously compromised, in the public mind, whatever the later formal find- 
ings may be. The use of this procedure puts in jeopardy our traditional con- 
cept of the way men should be tried and replaces it with a new concept of guilt 
based on inquisitorial devices.” 


And on page 502: 

The right to know the claims asserted against one and to contest them, to 
be heard, to conduct a cross-examination, these are all implicit in our concept 
of a full and fair hearing before any administrative agency as the court in 
Morgan v. The United States, 304, U.S., page 1 to page 18 emphasized. We 
spoke there in the context of civil litigation where property was at stake. Here 
the need for all of the protective devices of a fair hearing is greater. For one’s 


job and, perhaps, his liberty are hinged on the hea 

My attention has been called today to a letter which was sent to 
the chairman of this subcommittee from the American Law Division 
of the Library of Congress on the subject of administrative procedure, 
“The ri von representation and cross-examination in hearings before 
the Civil Rights Commission and other agencies of Government.” 

I had the opportunity of reading this this morning and it occurred 
to me that it had a strangely familiar note, and the familiarity was 
due to the fact, apparently, that what the author has done is to digest 
a table which is appended in Hannah v. Larche, pages 454, et sequitor, 
363 U.S., and he digested what is shown in detail in those tables. 
And it is of Seman interest at this juncture because Mr. Justice 
Douglas paid his respects to that argument of the majority in Hannah 
v. Larche at page 504 of his dissent, which also is in 363 U.S., where 
he said this: 

References are made to Federal statutes governing numerous administrative 
agencies, such as the Federal Trade Commission and the Securities and Ex- 
change Commission, and the inference is that what is done in this case can 
be done there. This comes as a surprise to one who for some years was 
in those administrative investigations, No effort was ever made, so far as I 
am aware, to compel a person charged with violating a Federal law to run the 
gauntlet of a hearing over his objections. No objection based either on the 
ground now advanced or on the fifth amendment was, so far as I know, ever 


overruled. Investigations were made, and they were searching. Such evidence 
of law violations as were obtained were turned over to the Department of Jus. 


the objections of an accused, to force him through a hearing to hetemnine 
whether he 
= trent Be thems law. If it did, the action was lawless, and 
That is the end of the quotation from Mr. Justice 1 i 
a ae rid eh penne gs em. 
I an opportunity this morning as I was sitting here to gi 
some thought to the fact that, in the evil rights field, wis cane she 
before the courts in the so-called civil rights field, there seems to be a 
different set of rules of law applied from those which applied in the 
ordinary run of cases. I will illustrate that by one iliustration, 
In 360 U.S., there is the case of Anonymous v. Baker, which was 
referred to in Mr. Justice rlas’ dissent. In A ous Vv. Baker 
the opinion was written by Mr. Justice Harlan, I believe—yes, by Mr. 
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Justice Harlan, and the head note states clearly what the nature of 
the case was: 


Appellants who are licensed private detectives and private investigators, but 
not attorneys, were convicted of contempt for refusal to answer pertinent ques- 
tions put to them as witnesses summoned before a New York judge who, pur- 
suant to court order, was conducting a nonadversary, nonprosecutorial, prelimi- 
nary factfinding inquiry, analogous to a grand jury proceeding, into alleged 
unethetical practices of attorneys and other acting in concert with them. The 
appellants did not plead the stated privilege against self-incrimination, but 
based their refusal to testify solely on the fact that their counsel was required 
to remain outside of the hearing room while they were being interrogated, 
though the judge had expressed his readiness to suspend the questioning when- 
ever appellants wished to consult with their counsel. It was customary for 
such proceedings to be kept secret like grand jury proceedings, and this prac- 


tice was sanctioned by New York statute and by the court order authorizing the 


inquiry. 


And the court by a majority of 5 to 4 held, since the validity under 
the Federal Constitution of the State statute pertaining to such pro- 
ceedings was not drawn into question or passed upon by the State 
courts in this case, the court lacked jurisdiction of the appeal under 
28 U.S.C., 1257(2). Certiorari was granted and by a vote of 5 to 4 
upheld the sequestration of counsel. 

But the important feature of it is that the four who dissented in 
Anonymous v. Baker, also, were the four who dissented in Groban, 
and the dissenting opinion written by Mr. Justice Black, with whom 
the Chief Justice, Mr. Warren, Mr. Justice Douglas, and Mr. Justice 
Brennan concurred, commences: 

In re Groban, 353 U.S. 330, decided 2 years ago, upheld as constitutional the 
action of a State fire marshal in compelling persons suspected of burning a 
building to testify about the fire in secret and without benefit of the presence 
of their counsel. Four of us dissented on the grounds that such secret inquisi- 
tions violated the due process clause of the 14th amendment. 

Mind you, Mr. Chairman, the four who dissented in 1956 and in 
1958 in the Baker case and in the Groban case were Justice Black, 
Chief Justice Warren, Justice Douglas, and Justice Brennan, and the 
eround of dissent was that such secret inquisition violated the due 
process clause of the 14th amendment. Yet, when 7 annah v. Larche 
came along, a couple of years later, in the October term, 1959—decided 
June 20, 1960—just about 2 years later—the opinion was written by 
the Chief Justice, concurred in by all of the Justices, including Justice 
Brennan, except Justice Black and Justice Douglas, and the Chief 
Justice did “not find it necessary to discuss either of those cases.” 
They are alluded to by the Chief Justice only in a footnote (note 31, 
p. 451). 

Senator Ervin. If I may interrupt at this point, I have, also, been 
bothered by another one of his opinions, as compared to the Hannah 
ease. Of course, in the Chief Justice’s decision in the Watkins case 
he pointed out how solicitous the members of the congressional com- 
mittees, who were investigating the situation to determine whether 
legislation was needed, must be to appraise the witness as to the rele- 
vanev of the evidence, as to their objective. And when I read that 
case. the Watkins case, in the light of the Hannah case, I reached the 
conclusion that the Chief Justice said in the Hannah case that Con- 
eress had conferred upon the Civil Rights Commission more drastic 
investigatory powers than the Court held that Congress itself pos- 

sessed under the Constitution in the Watkins case. 

Mr. Brocu. He does rather seek to distinguish the Watkins case, 
but I could not quite get the distinction that he sought to make, but 
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it is a rather strange situation holding that the agent, ae under 
delegated power, has more power than the principal, with the pie 
rehensive power delegated to it under the Constitution of the Unit 
States to enact legislation. All legislative powers are vested, of course, 
under the Constitution of the United States in the Congress. And you 
have a rather peculiar situation of being possessed with all of those 
legislative powers, but still you do not have as great a power as that 
which is delegated toa subsidiary. , 

In this same letter, addressed to the chairman, is a statement that 
the Congress is not required under the principles of constitutional law 
to grant those rights for which I plead to people who have to appear 
before this Commission or its subcommittees or its committees. Well, 
I think it is required to. And if, when the Court comes to consider 
Hannah v. Larche in the light of the whole history of the subject, par- 
ticularly what the chairman of this committee has just pointed out, 
I believe they would decide that the same rules apply in cases arising 
under the Civil Rights Commission Act as in the cases involved in the 
statutes involved in Anonymous v. Baker and in re Groban, but as- 
sume, for the sake of argument, that Congress is not required—and 
I underscore “required”—suppose that Congress is not required to do 
it, is there any reason why the Congress should not do it, even though 
it may not be absolutely required by the Constitution of the United 
States? Certainly, it is a doubtful question when the Court has voted 
5 to 4 twice on it and 7 to 2 another time on it. Certainly, justice 
would be done by placing those provisions in the act if it was passed, 
so that it is not strictly a question of whether you have got to do it 
or whether you have not got to do it. It is a question of what is fair. 
And that is intensified by the fact that-—— 

Senator Ervin. Has not long experience of Anglo-American law 
demonstrated beyond all question that the only way you can have any- 
thing in the nature of a sure test as to the truthfulness of the testi- 
mony of a witness is that he be subjected to cross-examination by any 
party who is adversely affected by his testimony ? 

Mr. Biocu. Yes, sir; that is the purpose of what the statutes now 
state, in all of the States, and they call it the right of a thorough, sift- 
Ing cress-examination. It is thorough and insisting cross-examination 
which reveals the truth. 

Senator Ervin. And about the only way you can distinguish be- 
tween credibility of a witness, to determine whether he is an Ananias 
or a George Washington, is to have him subjected to cross-examina- 
tion, is that not true ¢ 

Mr. Briocn. Yes, sir. All of us who have ever tried lawsuits know 
that. You have seen it in your trial of cases, Certainly, I have, and 
certainly every other lawyer has who has ever tried them or wit- 
nessed them tried. The truth is not known until the cross-examina- 
tion is over and sometimes it is not known then but, certainly, it is 
not known until there has been cross-examination. . 

What I am pleading for is revealed by another decision of the 
Supreme Court of the Tnited States just a month ago today, May 13, 
1963. Seven of the nine Justices concurred in reversing the judgment 
of the Court of Appeals of New York in the case of Wii/ner v. Com- 
mittee on Character and Fitness. 
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Mr. Justice Douglas wrote the majority there. 


We have emphasized in recent years that procedural due process often re- 
juires confrontation and cross-examination of those whose word deprives a 
person of his livelihood. See Greene v. M cHlroy, 360 U.S. 474, 492, 496, 497, and 
Cases cited * * * We think the need for confrontation is a necessary conclusion 
rom the requirements of due process in a situation such as this (31 L.W. 
4440-1). 

If it is a necessary conclusion there, why not here in this legislation 
you are preparing? 

I had this sentence in my notes, in my manuscript, which states just 
exactly the thought that the chairman pointed out a while ago. 

Truth does not fear to face those whom it accuses, and truth can 
endure the acid test of cross-examination. 

The fallacy in the argument made 6 years ago at the genesis of this 
legislation has long since been demonstrated. It was argued then that 
those of so-called minority groups would suffer harm if they publicly 
accused those who composed the so-called power structure. 

If any such fear ever existed, it has ceased to exist. If there was 
fever any reason for the abandonment of constitutional principles in 
this legislation, that reason has ceased to exist. 

Almost 80 years ago, October 15, 1883, the Supreme Court decided 
a group of cases known as the Civil Rights cases (109 U.S. 3). In 
‘the course of the opinion, Justice Bradley (of New Jersey, I believe) 
writing for the Court inscribed these words which should be read and 
considered by all who have the responsibility of preparing legislation 
which will form a code of conduct for all citizens: 

When a man has emerged from slavery, and by the aid of beneficent legisla- 
ition has shaken off the inseparable concomitants of that state, there must be 

some stage in the progress of his elevation when he takes the rank of a mere 
citizen, and ceases to be the special favorite of the laws, and when his rights 
as a citizen, or a man, are to be protected in the ordinary modes by which other 
men’s rights are protected. 

Those are the words of Justice Bradley of New Jersey—not mine. 
If that advice was sound fourscore years ago, 15 years after the adop- 
‘tion of the 14th amendment, is it not a hundredfold more sound today ? 

All that we ask is: In your zeal to protect the constitutional rights 
of a few, do not destroy that Constitution which is the salvation of 
all. 

Tn conclusion, Mr. Chairman, I am not, of course, in favor of the 
extension of the life of the Commission. I do not think 6 years ago 
that it was necessary in our Government with the Department of 
Justice that we have, and with zealous men working in the Civil 
Rights Division of the Department of Justice. I have not devoted 
any part of my prepared statement to that which would be a repetition 
of the argument made 6 years ago and again 4 years ago, I believe, but 
if it is to be perpetuated, if it is to become a clearinghouse, then let it 
be a clearinghouse guided by the same principle of constitutional law 
which govern other clearinghouses and other agencies of our Gov- 
ernment. 

Senator Ervin. You take the position, in other words, that even 
if Congress sees fit to extend the life of the Civil Rights Commission, 
that Congress ought to have sufficient devotion to the history which 
has given rise to our great rights and to the fundamental principles 
involved in the search of truth to amend the law so as not to permit 
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the Civil Rights Commission to operate like a star chamber in tak- 
ing the evidence of public officials on charges of wrongdoing. This 
is how they presently operate, they deny these witnesses advance notice 
of the charges against them and an opportunity to confront and cross- 
examine those who make the charges. 

Mr. Biocu. That is right. 

Senator Ervin. And does not the decision which the Supreme Court 
held constitutional by a split decision in the Hannah case even go 
beyond the star chamber procedure in that it even denies the one who 
is being investigated to know the identity of those who have action 
taken against them / 

Mr. Brocn. Yes. As an example of that I thought as I sat here 
this morning I cannot see any difference between os ere of 
the Civil Rights Commission as presently constituted and the one- 
man grand jury they had in Michigan some years ago. I remember 
a case along the lines that we are discussing here, decided by the Su- 
preme Court of the United States, the Oliver case I think is the name 
of it, 333 U.S. 257, which dealt thoroughly and specifically with the 
rights of the person who appeared before that Michigan one-man 
grand jury. : ‘ 

Senator Ervin. I am glad you called the attention of the committee 
to the Civil Rights cases of 1883, where the Supreme Court struck 
down the Civil Rights Act of 1875 which gave to all people what they 
now call free access to accommodations in hotels and motels and things 
of that character. The Court said: 

When a man has emerged from slavery, and by the aid of beneficient legisla- 
tion has shaken off the inseparable concomitants of that state, there must be 
Some stage In the progress of his elevation when he takes the rank of a mere 
citizen, and ceases to be the special favorite of the laws, and when his rights 
as a citixen, or @ man, are to be protected in the ordinary modes by which 
other men's rights are protected. 

I have often said, and I would like to ask you if you concur in 
this view, that that sentence is an absolutely correct analysis, not only 
of the civil rights laws under consideration but of all of these civil 
rights bills we have had in recent years, in that all of these bills are 
an attempt to pick out certain citizens from among all other American 
citizens, solely upon the basis of their race, and to make them a special 
favorite of the laws and to excuse them from having to litigate their 
controversies with the same laws by which all other peoples’ con- 
troversies are litigated—is that not a correct analysis of these bills? 

_ Mr. Bioon. For that special class minority or majority, whatever 
it may be, it isa special class, for the Government of the United States 
will do the Tiiamating. 

Senator Ervin. As a matter of fact, this request to be made a i 
favorite of the laws, to be excused from baying their pete litigated 
in the same manner as other men’s rights are litigated, really is not 
being made for the people who would’ benefit from this great special 
privilege, Asa rule, it is made only by some of our leaders, men who 
seem to be their leaders, and by some politicians and by some very 
sincere and misguided le in other vocations of life, 

Mr. Broes. tne hoes my experience. 

Senator Ervin. I think that ng have a remarkable statement here 
at the close of your statement, Mr. Bloch, at page 9, where you say: 


All that we ask is: In your zeal to protect the constitu 
do not destroy that Constitution which is the salvation - es rights of a few, 


CIVIL RIGHTS COMMISSION 327 


Af would hate to think that what we call the American dream cannot 
be realized without destroying basic economic personal and legal rights 
of all Americans, and ee these proposals all contemplate doing that 
very thing; do they not? i 

Mr. Buocn. Yes. 


Senator Ervin. Now, for example, do you know of any law that 
gives one man a civil right that allows another man to occupy his 
rental property ? 

Mr. Brocu. No, sir. 

_Senator Ervix. Do you know of any law that gives any man the 
civil right to demand that a particular property owner shall be com- 
pelled to sell him that property, instead of making the sale to some 
other person ? 

Mr. Brocr. There is no such law. 

Senator Ervin. And yet that is what this Civil Rights Commission 
recommended, that a system of that kind be set up for the District of 
Columbia to be binding upon property owners. 

Mr. Brocn. I have heard that it has. I have not seen it in print. 
I have heard that, but I have not read any bulletin about it, nor have 
I seen an authentic news dispatch about it, but I have heard of it. 

Senator Ervry. It also recommended the adoption of a law which 
would deprive a real estate agent of the right to pursue his occupation 
and to earn a livelihood if he carried out the direction of the owner 
of the residential property in the District of Columbia that he sell 
the property toa man of a particular race. y 

Mr. Brocu. Well, there is not any law for it. 

Senator Ervin. And has it not been the American doctrine that 
economic freedom gave a man the right to make the determination 
as to who was to use his property and to whom he would sell his 
property ? 

r. Buocu. That has always been my idea of the underlying thought 
behind the private ownership of property. You do not own it unless 
there is a necessary concomitant to that ownership—you have the right 
of disposal, to whom you please, when you please and for what price 
you please. 

Senator Ervin. And am I correct then in my recollection that the 
court in construing the due process clause said that the provision of 
the due process clause to which they were referring guarantees that 
no man should be deprived of his life, liberty, or property without due 
process of law and prevents them from being deprived of any of the 
essential indicia of ownership of the property such as the right to 
determine how this property should be used, as long as it is not used to 
the detriment of the public. 

Mr. Brocn. That is correct. That has been read into the due process 
clause as the liberty of contract. 

Senator Ervin. My attention has just been called to an editorial 
which appeared in the Wall Street Journal of yesterday. This obser- 
vation is made with reference to the statements of Dr. Cooke whom 
we heard this morning. The Wall Street Journal says: 

Imagine, for example, a law that would literally demolish segregation in hous- 
ing. To work at all, it would have to be a law of such ferocious coercion that we 
would no longer have a free society for any citizen. 

Do you agree with that ? 

Mr. Buocu. Yes, sir. 
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Senator Ervin. With that observation of the editorial writer? 

Mr. Buocu. Yes, sir. 4 : 

Senator Ervix. Do you think that any citizen can enjoy any sub- 
stantial civil right of any nature if he does not have the right of eco- 
nomic freedom which is embodied in the power to control the use and 
the sale of his own property ! 

Mr. Buocu. He does not. He is being deprived. If I cannot sell 
my house or piece of property that I own to whom I please or refrain 
from selling it, then I am deprived of absolute ownership of that 
property, because one of the concomitants of ownership is the right 
to sell or not to sell and to whom I please and when I please and on 
what terms I please. 

One of the thoughts that I had in that connection several months 
ago when I wrote a talk for the American Bar Association regional 
ee | in Birmingham—in November of a year ago—which I called 
“The Tangled Web”—sort of paraphrasing, “What a tangled web we 
weave” you know. The illustration was as to the restrictive covenant 
cases. In the restrictive covenant cases the court held, as the chair- 
man, of course, knows, that you and I or any other private owner, 
that we had a perfect right to agree with one another not to sell our 
property, our own private property, to a person of another religion 
or a race or what not; that that was protected by the fifth 
amendment and the fourteenth amendment: that it was a part of the 
liberty of agement with that being a part of the liberty of contract, 
then they went ahead and said in Shelly v. Kraemer, 334 U.S. 1, 
although you have that right, if one of those who so agreed with 
you violates his contract, the courts have no right to enforce that 
contract, because thereby you have State action in violation of the 
fourteenth amendment. So if you have a right of contract—if you 
have a liberty of contract—if you have a contractual right which the 

courts cannot enforce, do you have any contractual right ? 

Senator Ervin. In other words, that decision held, as applied to the 
States, that a citizen, under the due process clause of the Federal 
Constitution had the right to make a certain contract, but that the 
same due process clause prohibited the enforcement of the contract 
which the due process clause itself declared to be valid. 

Mr. Biocn. That is it. How do you or I or anybody else have 
the _ of contract. if we do not have the right to call on the courts 
toenforce that right ? 

Senator Ervin. And the Supreme Court was not accustomed to 
make such ridiculous and contradictory interpretations of the same 
clauses of the Constitution until we have had all of this agitation of 
= ab ng al rights, was it? 

5 1. ink that decision came in 1 i 
election in ee age of 1948. ppeerenet hpi: 

Senator Ervin. Yes. And even since then there has been a decisi 
I believe, Barrows v. Jackson in which the courts did cultured that 
contracts of this nature were perfectly valid and that they did not 
impinge in any way = rteenth amendment, as long as their 

ve was accom by the voluntary actions of individuals, 
miersst e Sarl cat aaa aa 
ciples of the law every right , 
ubi jus, ibi remedium). Bn wal y 
Senator Ervin. That was prior to our law? 
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Mr. Biocxw. The common has was the foundation of it. I thought 
about it the other day when I read in the New York Times of Tues- 
day, June 11, an article entitled, “Forty-Six Lawyers Urge Wallace 
To Stand Aside in Alabama University.” I do not want to get into 
that debate, but I do not know whether the chairman saw it or not. 
It starts off stating that 46 nationally prominent lawyers called on 
Gov. George C. Wallace of Alabama today to obey the law on in- 
tegration at the University of Alabama. And I was particularly 
struck with some of the names of the distinguished gentlemen who 
signed this, three former Attorney Generals of the United States, the 
president of the American Bar Association, the president-elect and a 
past president of the American Bar Association, law school deans. I 
wondered when I read this—it has this clause in it— 


lawyers have a special responsibility to support the rule of law in our society 


and to obey the fundamental legal principles that guarantees safety and justice 
for all. : 


Of course, nobody can argue with that statement— 


lawyers have a special responsibility to support the rule of law in our society, 
to obey the fundamental legal principles that guarantees safety and justice 


for all. 

I read it yesterday evening on the train coming up. And when I 
read it I put this query, What fundamental legal principles? What 
are the fundamental legal principles they are talking about? Was 
not Plessy v. Ferguson, the doctrine in Plessy v. Ferguson a funda- 
mental legal principle? And yet the Supreme Court came along, and 
on the basis of psychology swept it aside. 

Who is going to determine what a fundamental legal principle is? 
Is a fundamental legal principle one that is decided by whoever might 
happen to compose the Supreme Court at a given time with the law 
changing from day to day ? 

Senator Ervry. Isn’t it true that until recent years a fundamental 
legal principle was that the Constitution of the United States was to 
be interpreted by the Supreme Court of the United States solely for 
the purpose of ascertaining the intention of the people who drew it 
and the people who ratified it and to carry that intention into effect ? 

Mr. Biocw. Yes, sir. 

Senator Ervin. The Court used an expression in the Brown case 
which has given me more concern than almost anything else. They 
said— 

We cannot turn the clock backward to 1868 when the amendment was ratified 
or even to 1896 when Plessy v. Ferguson was decided. 

Was it not the duty of the Court to turn the clock back to 1868 and to 
determine what those who drew the 14th amendment at that time and 
those who ratified it intended ? 

Mr. Buocw. I have always thought that one of the fundamental 
principles of law of statutory construction was to endeavor to deter- 
mine the intent of those who passed or enacted the legislation or 
adopted the Constitution. Illustrative of the thought of the chair- 
man’s question comes this thought, that a fundamental legal principle, 
that phrase, sort of struck me as I rode through the country yester- 
day, through your State. In 1868 the 14th amendment was adopted 
with the provision that no State should deprive any person within the 
jurisdiction of the equal protection of the law. 
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What did that phrase mean? As it came into being, according to 
my thought there came into being a fundamental legal rinciple when 
in 1896 the Supreme Court of the United States, fol owing—going 
back to Roberts v. The City of Boston, decided in 1849 (even prior to 
the 14th amendment)—they decided that the separate but equal 
doctrine would apply—then the separate but equal doctrine became 
a fundamental legal principle and that was the fundamental 
legal principle that I was taught that we ought to obey, And that 
fundamental legal principle, adopted by the Supreme Court of the 
United States in 1896, was ratified by a unanimous Court headed by 
Chief Justice Taft in 1927, and it remained a fundamental legal 
principle until May 17, 1954. rh ran! 

Senator Ervin. In the Brown opinion, that legal principle utterly 
vanished from the Constitution of the United States without any 
change in the phraseology of the Constitution being authorized by 
the only ncies of Government having the power to change the 
meaning of the Constitution; namely, the Congress and the States. 

Mr. Biocu. What was a fundamental legal principle in the langu- 
age of this article from 1896 to 1954 is no longer a fundamental legal 
principle. Why? 

Senator Ervin. In that connection I would just like to read this 
statement made by the Chief Justice of the Supreme Court of Michi- 
gan, Justice Dethmers. He points out how the judiciary or judicial 
action has been conducting itself in disregarding precedent. He says: 

If, as urged. the Court is to exert a political power to achieve social ends 
it deems expedient, what will remain of constitutional restraint or govern- 
ment and constitutional guarantees of personal rights and liberties? Shall 
not these be left then to the whims and caprice or, at best, the good inten- 
tions of men, be they judges, legislators, or administrator of the law? It was 
not for this that our forefathers fought nor for this they framed the Con- 
stitution and its Bill of Rights. 


And then I would like to read a statement made by Thomas 
Raeburn White. He says: ‘ 
If it be admitted that the Court may change the Constitution by construe- 


tion whenever it sees a need therefor, constitutional government as we have 
known it and as it was visualized by its founders has ceased to exist. 


Do you agree with those statements? 
Mr. Bioen. Yes, sir. 
nator Ervin. Is it not rather futile for deans of law schools 

to think that there is anything guaranteed to anybody in a written 
const igation if that written constitation is subject to changes of 
neaning whenever a majority of the tem 
—— ares gies re : nee”, 

Mr. Brocn. It will become what one of the justices sai a. F 
railroad ticket, good for this trip and 1 day oat.” re Rag 
not have any fundamental value in it, but without being personal to 
anybody it is going to be very interesting to take that article—that is 
one of the reasons I have saved it—to see how many of the gentle- 
men who signed it either officially or in their private capacity have 
ever songht to induce the Supreme Court of the United States to 
take back an established fundamental constitutional principle. 

Senator Ervry. I want to ask one or two questions with reference 
to certain recommendations that the Civil Rights Commission or 
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some of its members have suggested and would seem to me to have 
a strong bearing on the Federal-State relationship. It is suggested 
here that the Congress pass an act providing that whenever a State 
law enforcement official overestimates the degree of force necessary 
to effect an arrest or the detention of a person charged with violat- 
ing the State law within the borders of the State that he should be 
subject to trial in the Federal court, and if convicted be subject to 
be punished by imprisonment and fine or both. 

What is your opinion with reference to the wisdom of such legis- 
lation in its possible effect on good Federal-State relations and, also, 
in respect to its possible effect on the enforcement of the State’s 
laws against citizens of the State violating those laws within the 
borders of the State ? 

Mr. Brocn. I think it would be very unwise, because it would 
make every arrest that a State arresting officer makes in the line 
of his duty in an effort to protect the society that he is sworn to 
proect—if it would make every State law officer subject to the will 
of the Federal trial jury and the judge who happened to be presiding 
in that Federal court—and the natural effects of it would be that 
that man would be very leery of making any arrests at all. There- 
fore, the society—the people not only of the Southern States now, 
the people of all States—would be at the mercy of a criminal class 
whom the arresting officer was afraid to arrest, feared to arrest, 
not on account of physical fear, but for the fear that he would be 
subjected to prosecution, and to the expense of defending that 
prosecution. 

In this same issue of the New York Times of yesterday, in that 
article you will find another article by a police Ane of the State 
of New York—lI have forgotten his name—I will try to find it for 
you—in which he addressed a convention somewhere in upstate New 
York, Buffalo, I believe it was, and spoke of the very great diff- 
culty with which police officers in his State of New York had in, 
T think it was—I am not very sure that it was New York—in enforc- 
ing the criminal laws, not by reason of the fear of arrest—that facet 
was not in it—by reason of the people that he arrested being freed 
on some technical ground. 

Senator Ervin. Would not the enactment of a law of this character 
by the Congress place a sheriff or a deputy sheriff or a police officer 
in this kind of a dilemma—if he failed to exercise the proper degree 
of force, the person that was the lawbreaker would go free, or, he 
would, probably, fail to effect the arrest, or the lawbreaker might beat 
him up or the lawbreaker might possibly even murder him. On the 
contrary, if he overestimated the degree of force then he would be 
subject to prosecution by the Federal Government as a common 
criminal ? 

Mr. Brocn. That is right. 

Senator Ervin. Do you not believe that the Federal Government 
ought to show more solicitude than that for the rights and the duty 
of the States to try to protect society within their borders from the 
criminal elements in society ? 

Mr. Brocn. I will answer that by saying that if I had any influen- 
tial position in the Federal Government, certainly, it would be my 
aim to try to protect society as a whole rather than any particular 
segment of it. 

20-982—63——22 
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Senator Ervrx. And do you not think that the Federal Government 
should ally itself with the State in the enforcement of criminal law, 
rather than being placed in the position where it is allied, even to this 
extent, with the criminals against law enforcement ! 

Mr. Buiocu. Yes. 

Senator Ervry. The Commission also recommends that whenever 
law enforcement officers go beyond the scope of their duty or use 
excessive force and injure a person, that all of the taxpayers of the 
municipality would be responsible for any ig which the 
wrongdoer might recover against those officers. Does not the or- 
dinary arrest by law-enforcement officers occurring in connection with 
a violation of a State law, come within the State law rather than a 
municipal ordinance? : F 

Mr. Brocn. Yes. That law which 7 speak of is a corollary—it 
used to underlie the so-called antilynch law, back in the days when 
there was still some lynching. You will remember that almost every 
session of Congress there used to be an effort to penalize the com- 
munity for what some group of lawbreakers did. 

This ed law that you just pointed out is simply a corollary 
to that old thought. And with all respect to the gentlemen who 
propose it on the Commission, it seems to me that those proposals 
about which you have inquired are right sound evidence to support my 
a ent that there ought to be somebody on the Commission who has 
a little greater knowledge of the practical administration of criminal 
law at the eg 

Senator Ervix. There is, also, a recommendation here which Judge 
Storey and Dr. Rankin dissented from to the effect that power be 
given to the Federal Government to compel any bank, or other such 
institutions be governed by an t of the Federal Government 
with respect to the persons to whom they shall make their loans. 
Do you not think that it would be an entirely unnecessary extension 
of Pederal wer for the Federal Government to undertake to tell 
banks and State loan associations and other lending institutions to 
whom they must loan the money that belongs to their stockholders 
and depositors? 

Mr. Brocn. I do. I think that it would be a violation of what 
these gentlemen cal] the fundamental principles of the law. 

Senator Ervry. Yes. Do you agree that all of these civil rights 
bills they have been recommending are based upon the very unfortu- 
nate theory that the only way that you can give civil rights to some 
Americans is to either reduce the States to a zero or to rob all 
other Americans of basic rights equally precious to the ones you 
are seeking to secure? ' 

Mr. Brocn. That is true. 

Senator Ervin. Are there any questions? 

Mr. Crercn. No. 

Senator Ervrx. Do you have any further observations? 

ts reg No, oe . 

Senator Ervrx. I want to thank you for making your a 
here before the subcommittee and giving us the benehit of our tijire 
in this field. In my book, you are the greatest expert in this field 
in the country. I do not know of anybody who is better versed in 
constitutional law and in the constitutional history which explains 
= we have these laws. And I certainly appreciate your being 

re. 
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Mr. Brocu. Coming from you, sir, that is the greatest compli- 
ment I ever received. 

Senator Ervin. So far as I know, this is our sixth day of hear- 
ings. We have heard everyone who wished to be heard, every or- 
ganization that wished to have representatives make a personal 
appearance, as well as witnesses who have been invited to testify by 
the committee or members of the committee or by other Senators. 
Anyone who has any kind of a statement that he wants to put in 
the record will please communicate with the committee, send it to 
the chairman or to Mr. Creech and we will undertake to see that 
it is included in the record. 

The committee now stands in recess until the call of the Chair. 


(Whereupon, at 3:45 p.m., the subcommittee adjourned, subject to 
the call of the Chair.) 


ae wei 9?» 
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U.S. SENATE, 
COMMITTEE ON THE JUDICIARY, 
SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS, 
April 24, 1963. 

Dear MR. ATTORNEY GENERAL: The Senate Subcommittee on Constitutional 
Rights is presently considering two bills relating to the extension of the Com- 
mission on Civil Rights. The two are S. 1117, the administration bill intro- 
duced by Senator Hart, and S. 1219, introduced by Senator Saltonstall. Both 
rear copies of which are enclosed, ‘would amend chapter 21 of title 42, U.S. 

ode. 

As you will note, S. 1117 provides for a 4-year extension of the Commis- 
sion rather than the 2-year extensions which it received in the past. It would 
also increase the compensation of the Commissioners, and, as is indicated in its 
title, the Commission would become an agency in the executive branch of 
the Government. The powers of the Commission also would be expanded, 
and it would be given the new power to make “such rules and regulations as it 
deems necessary to carry out the purposes of this act.” 

8. 1219 is substantially identical to S. 1117 except that the Commission would 
be made a permanent agency in the executive branch, and there is no pro- 
vision for the increased compensation of its members. 

The subcommittee will appreciate receiving your views on these measures 
and see authorization of the insertion of these views in the published hearing 
record. 

Thank you for your cooperation in this matter. 

With all kind wishes, I am, 

Sincerely yours, 
Sam J. Hrvin, Jr., Chairman. 


OFFICE OF THE ATTORNEY GENERAL, 
STATE CAPITOL, 
Phoenia, Ariz. 
It is the opinion of this officer that Senate bill 1117 should be adopted with 
no pay increase, and that the Commission be made a permanent agency in 
the executive branch of the Government. These latter two provisions are in 
Senate bill 1219, a similar bill as Senate bill 1117, but not as broad. 
Sincerely, 
RoserT W. PICKERELL, Attorney General. 
Samu. J. Macaruso, Assistant Attorney General. 


OFFICE OF THE ATTORNEY GENERAL, 
Little Rock, Ark., May 20, 1963. 
Hon. SAM J. ERVIN, JY., 
U.S. Senator, 
Chairman, Subcommittee on Constitutional Rights, 
Senate Office Building, 
Washington, D.C. 

Dear SENATOR Ervin: Thank you for your letter of April 24, explaining the 
provisions of bills S. 1117 and §S. 1219 concerning the Commission on Civil 
Rights. 

It is my opinion that this Commission serves no useful purpose and has as 
its sole objective stirring up litigation and ereating antagonism over questions 
of individual State concern. Hence, increasing the terms and compensa- 
tion of the members of the Commission and allowing it the power to make 
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of 
“such rules and regulations as its deems necessary to carry out the purposes 
this act” as provided in S. 1117 is completely unjustified. Furthermore, a 
this Commission a permanent agency of the executive branch, as call ‘0 
by S. 1219, would not improve the situation but, rather, would give the Com- 
mission all the more license to continue its practices of interference. ; 

For these reasons, I am opposed to the passage of bills 8. 1117 and 8. 1219 and 
am happy to authorize insertion of these views in the published hearing 
record. ; 

We also received your letter containing copies of three bills, 8. G66, S. 1214, 
and S. 1283, referred to your subcommittee concerning voting rights. The 
cumulative effect of these three bills is to allow the Federal Government to 
officiously interfere with State elections under the guise of protecting consti- 
tutional rights of individuals. To require State officials to submit such infor- 
mation as is necessary for the Commission to collect and publish registra- 
tion and voting statistics is unnecessary and could become quite burdensome 
and disfunctional (S. 1214). Naturally, I am opposed to the passage of these 
bills for the same reasons that I oppose 8S. 1117 and 8S. 1219. 

Please let me know if I can be of further assistance. 


Very truly yours, 
on Bruce Bennett, Attorney General. 


SackaMentTO, Cauir., April 30, 1963. 
Hon. Sam J. Exvry, Jr., 
Chairman, U.S. Senate Subcommittce on Constitutional Rights, Senate Office 
Building, Washington, D.C. 

Dear Senator Exvin: I have for reply your letter of April 24, asking for an 
opinion on 8. 1117 and 8, 1219. 

We have been and are in strong support of the Federal Commission on Civil 
Rights. We would accordingly urge passage of S. 1117. Publications of 
the Commission on Civil Rights are used by our office and throughout the State 
of California. We think that the problem of civil rights constitutes a major 
threat to both the foreign and the domestic policies of the United States, and 
we think that the Civil Rights Commission has done as much toward the solu- 
tion of this problem as any other agency of the Government. 

I thank you for offering the opportunity to provide this opinion, and I would 
be glad to buttress it with detail should your committee so desire. 

Very truly yours, 
STANLEY MosK, Attorney General, 


Tue DerartMent or Law, 
Strate or Groraia, 
Atlanta, May 1, 19638. 
Re 8. 1117 and &. 1219. 


Dean Sexartor Exvin: I have carefully reviewed the two above-proposed bills, 


ate. The constant harping on racial and minority problems which the Com- 
existence 
only accentuates and points them up. 


om nag Bay presented as an interim investigative to make 

recommendations concerning needed legislation. If Ts is not 
Sree atime for the Commission to complete its I és necacs how tt can 
ever 80. 
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a It is by now common knowledge, born by experience, that such agencies as the 
ommission inevitably become the captive tools of partisan special-interest 


Erinee which can hardly be expected to ever be satisfied with the state of 


With kindest regards, I am, 
Sincerely yours, 
EUGENE Cook, Attorney General. 


STATE OF Hawaltl, 
DEPARTMENT OF THE ATTORNEY GENERAL, 
Honolulu, May 20, 1963. 
Hon. Sam J. Ervin, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the Judiciary, 
U.S. Senate, 88th Congress, Washington, D.C. 

DEAR SENATOR Hrvin: We acknowledge receipt of your letter of April 24, 
1963, pertaining to pending legislation (S. 1117 and S. 1219). 

We are of the belief that the work of the Commission on Civil Rights has 
been excellent. We also see a need for continued existence of the Commission. 
We believe that a 4-year extension of the Commission would be in order. 
We are also in accord with the proposal that the Commission should be a 
permanent agency in the executive branch of the Government. Power to 
make necessary rules and regulations seems desirable. Regarding the increase 
in compensation for Commission members, we trust that the views of your 
committee will be reasonable and should prevail. 

We appreciate this opportunity to express our views on the above pending 
legislation. 

. You may insert this letter in the published hearing record if you so 
esire. 
Very truly yours, 
Bert T. Kopayasui, Attorney General. 


STATE oF LOUISIANA, 
DEPARTMENT OF JUSTICE, BATON ROUGE, 
New Orleans, La., May 2, 1963. 
Hon. Sam J. ERvIN, Jr., 
U.S. Senate, Subcommittee on Constitutional Rights, Committee on the Judi- 
ciary, Senate Office Building, Washington, D.C. 

DrEAR SENATOR HRvIN: This letter is being written to you in your capacity 
as chairman of the Senate Subcommittee on Constitutional Rights. The con- 
tents hereof are relative to two bills, S. 1117 and S. 1219, presently being 
considered by your committee and relating to the extension of the Commission 
on Civil Rights. It is respectfully requested that this letter be inserted in 
the permanent and published hearing record on this subject. 

As a citizen of the United States and as attorney general of the State of 
Louisiana, I am unalterably, adamantly, and stanchly opposed to any exten- 
sion of the Commission on Civil Rights. Likewise, I shall continue in the 
future, as I have in the past, to use all of the energies, abilities, and per- 
suasions of myself and my staff to oppose any and all tyrannical legislation, 
such as created the Commission on Civil Rights, which has as its ultimate aim 
flagrant Federal abuses of States rights in violation of the 10th amendment 
of the Constitution. 

Initially, the legislative act creating the Commission is basically uncon- 
stitutional. The power of Congress to legislate with regard to the deprivation 
of the right to vote is granted by the 15th amendment of the U.S. Constitution. 
“But that amendment relates solely to action ‘by the United States or by any 
State. and does not contemplate wrongful individual acts. It is in this 
respect similar to the [same] clauses in the 14th amendment * * *.” James v. 
Bowman. 23 Supreme Court 678, 190 U.S. 136; Terry v. Adams, 73 Supreme 
Conrt 809. 345 U.S. 461. 

The Civil Rights Act, however, is not limited to State action but includes any 
person engaging in or about to engage in a certain type of conduct. Tt will 
be particularly noted that the section makes no reference to color of law, a 
phrase with which the Congress is very familiar, having used it in other 
sections of this as well as other civil rights acts. The power of Congress to 
legislate with regard to the deprivation of the right to vote is granted by the 


338 CIVIL RIGHTS COMMISSION 


wherein the invasion of the 
i ta teed sono her the ederal ot State Goverment 
While Congress may have the right to investigate in order to aye a! Pricing 
which may aid in its legislative duty, it does not have the power has ingtetate 
matters and conditions in an area in which Congress is forbidden fortiori, 

Where Congress does not have the power or authority to investigate, a asec 
it cannot delegate such power to the Commission and the 15th amen ; ~y 
“* * * does not, however, authorize Congress to prohibit or punish purely n - 
vidual and private action depriving another of the right to vote on account 0 
his race or color.” US. v. Reiss, et al, 92 U.S. 214. ‘ 

The rules of the Civil Rights Commission provide that interrogation of wit- 
nesses at hearings shall be conducted only by members of the Commission or 
by staff personnel. Further, individuals accused of violations of the act _ 
supenaed and forced to appear at hearings without any disclosure to them o 
the names of accusers or other information in the accusation and deprives the 
accused of confrontation and cross-examination of their accusers, traditional 
procedural safeguards. This denial is unreasonable, arbitrary, and capricious 
and, further, unlawful and unconstitutional. Confrontation and cross-exam- 
ination are protected by the American ideal of due process and despite the fact 
that an accused is being condemned by faceless accusers, some of whom are 
not even known by the Commission, these rights are denied to the accused. 

This denial is clearly unlawful and in the teeth of express statutory pro- 
vision to the contrary. “Every party shall have the right to present his case 
on defense by oral or documentary evidence, to submit rebuttal evidence, 
to conduct such cross-examination as may be required for a full and true dis- 
closure of facts * * *" 5 U.S.C.A., 1006(c). Our Jurisprudence from time 
immemorial upheld the rights of an accused person at hearings, trials, and 
in courts to be advised of the charges against him, faced and confronted by his 
accusers, and permitted to cross-examine his accusers. Mr. Justice Douglas, in 
a concurring opinion in Peters v, Hobby, 349 U.S. 331, says: 

“It, therefore, becomes necessary for me to reach the constitutional issue. 
Dr. Peters was condemned by faceless informers, some of whom were not 
known even to the board that condemned him. Some of these informers were 
hot even under oath. None of them had to submit to cross-examination. None 
had to face Dr. Peters. So far as we or the board know, they may be psycho- 
paths or venal people, like Titus Oates, who revel in being informers. They 
inmay bear old grudges. On the cross-examination, their story may disappear 
like bubbles, Their whispered confidences might turn out to be yarns con- 
ceived by twisted minds or by people who, though sincere, have poor faculties 
of observation and memory. 

“Confrontation and cross-examination under oath are essential, if the Ameri- 
can ideal of due process is to remain a vital force in our public life. We 
deal here with the reputation of men and their right to work—things more 
precious than property itself. We have here a system where Government with 
all its power and authority condemns a man to a suspect class and the outer 
darkness, without the rudiments of a fair trial. The practice of using face- 
less informers has apparently spread through a vast domain. It is used not only 
to get rid of employees in the Government, but also employees who work for 
private firms having contracts with the Government * * *, 

“An administrative agency—the creature of Congress—certainly cannot ex- 
ercise powers that Congress itself is barred from asserting, Those who see 
the force of this position counter by saying that the Government's sources of 
information must be protected, if the campaign against subversives is to be 
successful, The answer is plain. If the sources of information need protec- 


I am further opposed to the extension of the Commission j Righ 
for the known reason that the Commission has done pethints saeuanemome ~ 
the way of recommending positive legislation which would make more secure 
the individual rights of the citizens of the United States. It« only recom- 
mendations have been to increase its own powers and salaries. All of the 
proposed statutes or amendments in the field of civil rights have been made 
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and sponsored by individual legislators. Bach time the Commission has re- 
quested extension of itself, it has also requested increases in salaries, daily 
expenses, and per diem. The cost of this Commission, in relation to the 
results and recommendations have been astronomical. It is an unwanton 
waste of taxpayers’ dollars. 

For emphasis, I am definitely opposed to the establishment of this agency 
as a permanent agency under the executive branch of the Government. This 
would make permanent that heinous device called the “Federal voting referee.” 
How will we keep our country free if we cannot keep our elections free? As 
stated by the Honorable Senator Talmadge of Georgia : 

oie cannot keep our elections free if the electorate is to be determined by 
registration officials who owe their allegiance to a President who owes his 
allegiance to the political party which elected him.” 

The broad unconstitutional powers of the Commission on Civil Rights, 
while intended to be devious, is an apparent design to further deprive the 
States of rights guaranteed by the 10th amendment. Likewise, presently pro- 
posed amendments to broaden the powers of the Commission seek to abrogate 
the affirmative powers of the State under article 1, section 2, of the Constitu- 
tion to regulate the qualifications of-voters. The entire scheme leads to 
centralization of power in the Federal Government and will eventually destroy 
the dual sovereignty system of Government which has made this Nation the most 
prosperous and envied in the world. It is basic knowledge to everyone that 
the Original Thirteen States would never have consented to a Constitution 
which would have required that they give up their individual States rights. 
The Constitution was so framed by those renowned and eminent men who 
wrote it. 

The Commission on Civil Rights is merely an unconstitutional body created 
to put another nail im the coffin of States rights. It is hoped therefore 
that my opposition to any extension or permanency of the Commission on 
Civil Rights will be made a part of your record together with the oppositions 
of other sound-thinking Americans who know that this vicious and serious 
usurpation by the Federal Government of States rights must come to a halt 
before the United States of America becomes a constitutional monarchy and 
eventually destroys itself. 

Sincerely, 
Jack P. F. GREMILLION, 
Attorney General 
(Per Assistant Attorney General, M.E.C.) 


STATE OF MAINE, 
DEPARTMENT OF THE ATTORNEY GENERAL, 
Augusta, May 1, 1963. 
Hon. SAM J. PRVIN, Jr., 
Committee on the Judiciary, 
U.S. Senate, 
Washington, D.C. 

DeEAaR SENATOR Ervin: You have asked for my comments on two Senate 
bills relating to the extension of the Civil Rights Commission—S. 1117 and 8. 
1219. 

I do not feel that I am in a position to give an opinion as to the usefulness 
and effectiveness of the Commission and whether or not its life should be 
extended and its duties broadened. 

My only comment is that I am basically opposed to a broad delegation 
of rulemaking power by a legislature to any administrative agency or any 
commission of this sort. The language used in the two bills is such a broad 
delegation in my opinion. 

Since there is little in this letter to contribute to your deliberations, I see 
no need of inserting it upon any record. 


Sincerely yours, 
FRANK E. HAncock, Attorney General. 
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STATE OF MAINE, 
DEPARTMENT OF THE ATTORNEY GENERAL, 
Augusta, May 8, 1963. 
Hon. Sam J. Ervry, IJr., 
Chairman, Committee on the Judiciary, 
U.S. Senate, 
Washington, D.C. 
Dear Senator Ervin: You have my permission to enter my letter of May 1. 
1963, regarding S. 1117 and S. 1219 in the Record. 
Vv y 
a ak ee FRANK BE. Hancock, Attorney General, 


Hon. Samve J. Ervin, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
U.S. Senate, Washington, D.C. 

Dear Senator Ervin: In reply to your recent letter pertaining to Senate bills 
8. 1117 and S. 1219, please be advised that I regard bill S. 1117 as the most 
desirable and effective of the proposed bills. 

The provisions of 8. 1117 are consistent with due process and will furnish 
the Civil Rights Commission the greatest opportunity to protect witnesses and 
realistically accomplish its tasks. The authority to subpena witnesses and the 
power to take testimony in executive session, together with the power to make 
rules and regulations, provide adequate constitutional safeguards without 
unduly hampering the Commission in the discharge of its noble purposes. 

Further, the expanded powers enumerated in section 104 (a) through (i) 
will greatly facilitate the orderly transaction of Commission business. The 
provision granting the Commission the authority to make “such rules and regu- 
lations as it deems necessary to carry out the purposes of this act” is a tradi- 
tional provision found im all statutes creating administrative agencies at both 
the State and Federal levels. In Michigan our experience has indicated that 
this particular provision has served most effectively in assisting our various 
agencies in the discharge of their statutory responsibility. 

RP = ~~ I would like to urge the passage of bill S. 1117 in preference to 


Sincerely yours, 
Frank J. Keviry, Attorney General. 


Orrice of THe Arrornry GEeNPRAL OF Missourt, 


Jefferson City, May 31, 1968, 
Hon. Sam J. Ervry, Jr ki 
Chairman, 


Committee on the Judiciary, Subcommittee on Constitutional Rights, 
U.S. Senate, Washington, D.C. 


Dear Mr. CuamMan: Thank you for your letter requesting my views on 
proposed legislation now before the Senate Subcommittee on Constitutional 
Rights which would extend the life and expand the powers of the U.S. Com- 
—— Olvil Rights, 

Te to secure basic human ts was the primary motivating force 
bringing people to these shores and in the creation of the Tnited States as 
an independent Nation. The failure to secure these rights for all human beings 
represents 9 tragic contradiction between principle and practice in the history 
of our Nation. In many sections of the Nation the power of government and 
law—which should be mobilized as a positive force to protect human richts— 
has been an instrument of suppression of basic human rights and of intimidation 
of those seeking to realize their rights. 

More recent developments, however, have been encouraging. On the Federal 
level and in many of our States the government is no longer a negative or a 
neutral force. On the Federal level we have, in the past 15 or 20 years, ex- 
pertenced action by all three branches of Government to make the Constitution 
a living reality and to put the power of the Government behind its complete im- 
plementation. The courts have issned a number of historic decisions expanding 
the protection of the Constitution: the President has taken Executive action to 
implement the Constitution generally and these decisions in partienlar: and 
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Congress has passed new civil rights legislation to protect basic rights-~particu- 
larly the right to vote. 

Part of this package of legislation provided for the creation of the Com- 
mission on Civil Rights with the specific power to investigate interference 
with the right to vote and general powers to investigate denials of equal 
protection of the laws in all areas of life. 

Pursuant to these powers the Commission has held many hearings in various 
parts of the country and has issued serious and well-documented reports 
concerning the present situation in major areas of concern with civil and 
human rights. The Commission has established an advisory committee in 
each of the States and the researches of these committees have provided 
source material in depth on the status of civil rights in a number of local 
areas. The Missouri Committee has been very active and has been most help- 
ful to our State commission on human rights. 

The Commission on Civil Rights has really just begun its efforts. It is 
coming of age in a year when minority groups across the United States are 
indicating in dramatic fashion that the speed with which we are implementing 
human rights by legal action is not sufficient. Through extra-legal action 
from one end of the country to the other they are attempting to obtain equality 
of treatment which they feel the law has not obtained for them. To permit 
the Commission’s mandate to expire at this time will undoubtedly reaffirm 
this feeling and incite these groups to continue to look outside the law for 
recourse. 

In this context and with this background, I would make the following specific 
recommendations : 

(1) That the Commission on Civil Rights be extended for 4 years or 
made a permanent agency of the Federal Government. In a real sense the 
fight for equal treatment under the law is just beginning. The only agency of 
the Federal Government whose sole jurisdiction is to deal with problems of 
equal protection must be granted continued existence. 

The Missouri Commission on Human Rights was initially created as a 
temporary agency and later granted permanence by statute. I suggest that 
the “probationary” period for the Federal Commission is over, and that it 
should be made a permanent agency. 

(2) That the powers of the Commission should be expanded along the 
lines outlined in 8. 1117, 88th Congress. 

(3) That the compensation and allowances of the Commissioners should be 
increased along the lines of 8S. 1117, 88th Congress. 

(4) That the Commission should specifically be granted the power to 
“make rules and regulations as it deems necessary” to carry out the pur- 
poses of the Civil Rights Act. 

(5) That funds should be authorized at this time for the Commission to pay 
at least minimal operating costs of the State Advisory Committees which now 
operate in borrowed space and on donated funds. Their role in the work of 
the Commission can become increasingly important. Action at the local level 
should be officially encouraged. 

The foregoing recommendations do not in any wise constitute the sum total 
of my thinking as to possible legislative improvements with respect to minority 
rights. However, as a starter, I believe these recommendations would be most 
beneficial if enacted into law. 

Sincerely yours, 
THOMAS F. HAGLETON, Attorney General. 


STATE OF NEW JERSEY, 
June 12, 1968. 
Hon. SAm J. ERVIN, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 

DEAR SENATOR PRVIN: This is in reply to your recent request for my views 
on S. 1117 and S. 1219 relating to the extension of the Commission on Civil 
Rights and presently under cousideration by your subcommittee. 

As pointed out in your letter the bills are susbtantially identical except 
that under S. 1219 the Commission would be made a permanent agency in the 
executive branch while S. 1117 contemplates a 4-year extension of the activi- 
ties of the Commission rather than the 2-year extension provided for in the 


past. 
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My own preference would be the enactment of S. 1117. The work of the 
Pan Beenie it concerns the investigation and study of civil rights problems 
is by no means completed. It would seem, however, that by 1967 we will 
be in a better position to make an intelligent decision as to exactly what 
kind of agency, if any, is needed in the Federal Government to deal with civil 
rights on a national basis. It is much too early to determine that the Com- 
mission in its present form should now be made a permanent agency. Indeed, 
perhaps after 4 more years of study. the conclusion might very well be that 
& permanent agency should be established but not in the form of a com- 
mission. Instead, the conclusion might be that it should be a line agency 
headed by a single executive to which would be attached a broadly repre- 
sentative advisory committee. 

My sincere apologies for this delay in replying to your inquiry, particularly 
since I understand that your subcommittee has already conducted its hearing 
on these bills. Notwithstanding, you may, if you so desire, insert my views 
in the published hearing record. 


Sincerely yours, 
+” Arruur J. Sirus, Attorney General. 


ATTORNEY GENERAL, STATE oF New York, 
New York, N.Y., May 2, 1968. 
Hon. Sam J. Euvun, Jr., : 
Chairman, Subcommittee on Constitutional Rights, Committee on the Judiciary, 
UB, Senate, Washington, D.C. 

Deak Senator Exvin: I am pleased to comment on two bills presently under 
consideration in the Subcommittee on Constitutional Rights relating to the Com- 
fot orn <p Rights, 8. 1117 and 8. 1219. a aan As ah 

Strongly support the proposal under both to op t e 0 
Commission on Civil Rights as a national clearing house for information, and 
the proposal under 8. 1219 to make the Commission a permanent agency of 
the Federal Government. 

The on has demonstrated abundantly in its short life since 1957, 
a critical 5 years in the history of race relations in our country, the mag- 
nificent contribution that can be made through objective, diligent, and thought- 
ful reporting. 

In my opinion, to continue such a Commission on a temporary basis does 
a disservice to its cause. There can be no gainsaying the prospect that problems 
of civil rights will remain with us for years to come. The respect which the 
agency could command as a permanent agency of the executive department 
would be conducive to a more efficient operation, enabling it to secure maximum 
cooperation in its various programs. It would be better able to plan its activ- 
ities and build its staff if it were hot forever working against an expiration 
date. In the name of good government and the necessities of the civil rights 
= ga in our time, I urge that your subcommittee report favorably on 8, 


As the attorney general of a State which takes great pride in its own com- 
plement of laws and commissions to protect and further the civil rights of all 
its citizens, regardless of race, creed, color, or national origin, I also value 
the proposal for a national clearinghouse of information, which would help 
us fo be more effective within our own State. 

I "aan insertion of these views in the published hearing record, 


yours, 
Lovis J. Lerxowrrz, Attorney General. 


Arrornry Genera, STATE = Nort DaKora, 
in’ 7% ismarch, May 8. 1963, 
Chairman, Committee on Constitutional Rights, 
Senate Office Building, Washington, D.C. 
Dear Srxaron Envin : This is in response to your letter of April 24 1963. 

T have rend 8. 1117 and 8. 1219 which yon enclosed in your letter, While 1 
the ‘Commiscton oe rcuar contact with the record and accomplishments of 
Commission on ts, might submit ¢ rtienla 
support either of the bills. 7 ellie cat = 
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Of necessity, I can only speak for myself; however, our experience in this 
field has been very limited. We do have civil rights statutes in force and 
there have been a few successful prosecutions. This leads me to the conclusion 
that we, in North Dakota, do not have the problems that some sister States 
might; consequently, I see no compelling need for a Federal authority in this 
area. Of course, merely setting up the Commission does not solve the problem 
and the ultimate decision lies with the Congress. 

I trust that this information might be of service to you. 

Very truly yours, 


HELGI JOHANNESON, Attorney General. 


COMMONWEALTH OF PENNSYLVANIA, 
OFFICE OF ATTORNEY GENERAL, 
Harrisburg, May 14, 1963. 
Hon. Sam J. Ervin, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
U.S. Senate, Washington, D.C. 


_Dear SrnAtTOR Ervin : I am pleased to submit my views with respect to Senate 
bills 1117 and 1219 relating to the extension of the Commission on Civil Rights. 

I strongly recommend the continuation of the life of this Commission, and 
particularly favor Senate bill 1219 which would make the Commission a per- 
manent agency in the executive branch of the Federal Government. 

The most serious and insidious denial of the rights guaranteed by our Con- 
stitution result from political, economic, and social discrimination. Making the 
Commission on Civil Rights a permanent part of our Federal Government would 
be a great step forward in overcoming the abuses and denials of the equal pro- 
tection of the law because of a person’s race, religious, or racial origin. 

Although I urge the enactment of these statutes, it is my opinion that the 
authority contained therein should be extended to permit the handling 
of specific complaints in areas other than those involving voting. Although 
both bills would empower the Commission to provide advice and technical 
assistance with regard to equal protection of the law in all civil rights areas, 
they are silent on such vital and important matters as the right of Govern- 
ment officials to intervene in civil rights cases. They are also silent with 
respect to such matters as housing, employment, public accommodation, and 
education. There should be provisions for hearings on these subjects with 
the right to issue orders enforceable in the courts. 

Sincerely yours, 
WALTER E. ALESSANDRONI, Attorney General. 


STATE OF RHODE ISLAND, 
DEPARTMENT OF THE ATTORNEY GENERAL, 
Providence, April 30, 1963. 
Hon. Sam J. ERVIN, Jr., 
Chairman, Committee on the Judiciary, Subcommittee on Constitutional hights, 
U.S. Senate, Washington, D.C. 

Dear Senator Ervin: This will acknowledge receipt of your letter of 
April 24, 1963, together with copies of the two bills introduced in the U.S. 
Senate with reference to the Commission on Civil Rights. ; 

At your request, I have studied both bills in detail and while in no way 
professing to be an expert on the question in issue, it is my opinion that 
S. 1117, the administration bill, appears more desirable and more effective 
than Senator Saltonstall’s bill, S. 1219. As I have indicated to you in prior 
answers to your correspondence, I am firmly convinced of the necessity of 
guaranteeing to every citizen of this Nation, the right to the secret ballot. 
I realize fully some of the practical difficulties attendant upon the passage 
of legislation to accomplish this purpose and for that reason, I would Tespect- 
fully suggest that 8. 1117 can certainly be termed a step in the right direction. 

You, of course, have my consent to the insertion of my comments in the 
published record of the hearing to be held on either or both of the bills in 
question. 

“ rs, 
clic ddan J. JOSEPH NUGENT, 
Attorney General. 
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Sratre or Urak, 
OFFICE OF THE ATTORNEY GENERAL, 
Salt Lake City, May 8, 1963. 


Hon. Sam J. Exyry, Jr., 
U.S. Senator, 

Senate Ofice Building, 

Washington, D.C. 

Deas Senator Esvin : This will acknowledge receipt of your letter of April 24, 
1963, relating to S. 1117 and 8. 1219. a 

I have examined S. 1117 and favor the continuation of the Civil Rights 
Commission. I feel that for the most part the Commission is the best instru- 
mentality to serve as a clearinghouse for civil rights problems. The admin- 
istrative aspects of S. 1117, such as increasing compensation of Commis- 
sioners and other matters, I would view with favor. I further would view with 
favor the power of the Commission to adopt necessary rules and regulations. 

There is, however, one aspect of the operation and jurisdiction of the Civil 
Rights Commission which I feel needs some congressional inquiry. As you 
are aware, in the case of Hannah vy. Larche, SO Sup. Ct. 1502 (1960), the 
U.S. Supreme Court limited the necessity of the Commission to afford persons 
who appeared before it under adverse circumstances the right to rebut, cross- 
examine, or make inquiry into the substance of a complaint before the Com- 
mission. I have some substantial doubts as te whether this decision has not 
unduly narrowed other constitutional rights. I recognize that the Supreme 
Court might have been motivated by a need to protect certain racial minority 
leaders from harassment. However, in doing so, it appears they limited the 
rights of other persons whose conduct was under inquiry to properly protect 
themselves. 

Your attention is invited to a note in 7 Utah Law Review, 402 (1961), in 
which a similar conclusion is reached. 

I do not feel that the executive session provisions of 8. 1117 provide a suit- 
able alternative to the right of reasonable appraisal of the substance under 
inquiry. Essentially is this so because, to some degree, the Civil Rights Com- 
mission operates quasi-judicially. 

It appears to me that there is some inconsistency between the decisions of 
the Supreme Court in other cases involving the right to administrative hearings 
and the decision in the Hannah case, and, therefore, I feel that this one aspect 
of the operations of the Civil Rights Commission should, in the interest of 


appropriate 
I strongly favor increasing the scope of obligation and function of the Civil 
Rights Commission, and, if in the discretion of Congress, the provisions of 
8. 1219, making the Commission a permanent function of the executive branch 
of the Government, is deemed necessary, then it should be carried out, 


Sincerely, 
A. Pratr Kesier, 
Attorney General 
COMMON WEALTH OF VIRGINIA, 
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STATE OF WYOMING, 
OFFICE OF THE ATTORNEY GENERAL, 


Cheyenne, July 3, 1968. 
Hon. Sam J. Ervin, Jr., : : , 


1U.S. Senate, Washington, D.O. 


_DEAR SENATOR Ervin: This letter is in reply to your inquiry concerning the 
views of this office with reference to the two pending bills relating to the Com- 
mmission on Civil Rights—S. 1117 and S. 1219. We would like to submit the 
1 aie statement and hereby authorize you to insert it in the published 
rrecord : 

“With reference to S. 1219, we do not favor making a Commission on Civil 
iRights a permanent agency of the executive branch of Government. New 
‘agencies should be created when a need is conclusively established. We are con- 
'fident of the capabilities of the judicial branch of our Government in adminis- 
! tering justice as to these areas of constitutional rights. 

“With reference to S. 1117, we believe that the rule and regulation making au- 
‘thority of the Commission is too broad in scope. Caution should be exercised 

in this delicate area of opportunity for administrative fiat.” 


We appreciate the opportunity you have given us to make our thoughts 
known. 


With best regards. 
Sincerely yours, 
DEAN W. BorTHWICK, 
Deputy Attorney General. 


Hon. BurKE MARSHALL, 


Assistant Attorney General, Civil Rights Division, Department of Justice, 
Washington, D.C. 


Dear Mr. MarsHatt: During hearings on S. 1117 and S. 1219, bills to 
extend the life of the Civil Rights Commission, a recurring concern on the 
part of the members and witnesses has been the extent to which the Commis- 
sion’s work may duplicate that of your Division. 

During hearings on the Justice Department’s budget requests for fiscal year 
1959, the following statement was made on behalf of the Department : 

“In addition to the enforcement of the civil rights statutes it will take on a 
program of liaison and consultation with law-enforcement agencies and other 
officials of the States in order to promote understanding of the problems and 
to place the State and Federal responsibilities in their proper perspective.” 

Commenting on this, the Assistant Attorney General for the Civil Rights 
Division, W. W. White stated: 

“We have in mind the great importance of the collection of far greater 
information—both factually and legally, in the whole civil rights area * * *. 
We think that without such activity we just cannot do the job.” 

In January 1962, testifying for appropriations for 1963, Attorney General 
Kennedy stated : 

“In the field of civil rights the Department’s basic policy is to seek effective 
guarantees and action from local officials and civie leaders, voluntarily and 
without court action where investigation has disclosed evidence of civil rights 
violations.” , 

It would appear from these statements that the clearinghouse and technical 
assistance functions proposed for the Commission are already being performed 
by your Division. agar 
“Please outline for the subcommittee specifically what your Division has 
been doing in the areas of factfinding, advice, and technical assistance, the 
number of staff members engaged in such duties, how much time is devoted 
to their work by the Department, and express for the subcommittee your 
judgment whether there is or would be duplication of work between the 
Commission and your Division. 

With all kind wishes, I am, 

i rs, 
aoc ge Sam J. Ervin, Jr., Chairman. 
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Jury 9, 1963. 


Hon. Sam J. Ervin, Jr. 
U.S. Senate, Washington, D.C. 

Dear Senaror Ervin: In your letter of June 14, 1963, you raise the question 
of possible duplication between the werk of this Division and the clearinghouse 
and technical assistance functions which would be given the Commission on 
Civil Rights under S. 1117 and §. 1219. As you know, the omnibus administra- 
tion bill, 8S. 1731, contains the same previsions as 8. 1117. I can assure the mem- 
bers of your committee that the duties and functions of the Commission and the 
Civil Rights Division would be quite distinct. I should like also to relate these 
duties to these of the Community Relations Service which the administration has 
proposed in S. 1731. 

The Division's primary responsibility is to conduct litigation to enforce civil 
rights statutes. Ourrent and cumulative information, both factual and legal, 
on such matters as bombings, sit-ins, police brutality, rejection of Negro voters, 
private desegregation suits, and local and State legislation affecting civil rights, 
is basic to this work. The Division, therefore, maintains files of pertinent news- 
paper clippings and legal case materials which are then used in connection with 
litigation. These files have, on occasion, permitted us to provide information to 
other Federal agencies and to Members of Congress, and we have been happy to 
do so. But this is incidental. The real purpose of the information compiled is 
to provide the Division with the kind of specialized “library” which it needs for 
its specialized legal work. It is not a “clearinghouse” and it is not prepared to 
act in that capacity. 

Our work with local officials, to which the Attorney General referred, is also 
closely related to our primary duty of litigation. As the Attorney General 
stated, “* * * we have reopened and maintained communication with Negro 
and white leaders {n the South and the North. As a result, we have been able 
to use our good offices effectively to mediate a great number of disputes, per- 
mitting considerable progress toward ending discrimination.” These efforts have 
enabled us to avoid litigation in many instances. But we do not provide “tech- 
nical assistance” and we have no staff members who are regularly assigned to 
mediation or advisory duties. The administration has therefore proposed not 
only the expansion of the duties of the Commission on Civil Rights but also the 
establishment of a Community Relations Service which could enter into racially 
troubled areas and carry on the tasks of mediation and extrajudicial settlement 


of local problems. 
The proposed legislation expanding the duties of the Commission on Civil 


proposed 
Rights Division. 
If I may be of any further assistance to your committee, please feel free to 

call upon me at any time. 

Sincerely, 

Burke 
Assistant Attorney General, 
Civil Rights Division. 


Hon. Rosert F. Kexnepy, at : 
The Attorney General, 
Washington, D.C. 

Dear Mr. Arrorney Gexerat: I would appreciate our apprising subcom- 
mittee of the total number of complaints referred by the Gomminsien an Civil 
Rights to the Civil Rights Division of the Department of Justice. Specifically 
the subcommittee would like to know the nature of the complaints and the action 
taken upon the complaints by the Department. 


ae 
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The subcommittee will appreciate your prompt attention t i 
With all kind wishes, I am, : : en ar 


Sincerely yours, 
Sam J. HRvin, Jr., Chairman. 


DEPARTMENT OF JUSTICE, 


Washington, July 19, ; 
on. Sam J. Ervin, Jr., ashington, July 19, 1963 


U.S. Senate, Washington, D.C. 


DEAR SENATOR Ervin : This is in reply to your letter of July 9, 1963, requesting 
information concerning the number and nature of complaints referred to this 
‘Department by the Commission on Civil Rights and the action taken upon such 
complaints by this Department. 

I have examined the statistical records kept by the Department to determine 
wwhether information you seek would be available, and have concluded that in 
vorder to provide the information you seek it would be necessary to review in 
ndetail each of the files relating to the more than 3,000 complaints received an- 
mually from various sources. This is due to the fact that our machine listings 
pcontain only a single source for each complaint whereas, in fact, many com- 
rplaints are received simultaneously, or approximately so, from more than one 
ssource. To provide you the statistics obtained from the mechanized records 
‘would be misleading; to obtain them by individually researching all our files 
‘would greatly overburden our limited staff and interfere with essential functions. 
_ While I would like to be of assistance to you in this matter, practical difficul- 
‘ties make that impossible. 
| Sincerely, 

BurkKE MARSHALL, 
Assistant Attorney General, 
Ciwil Rights Division. 


42. U.S. CODE § 1975 


CHAPTER 20A.—CIVIL RIGHTS COMMISSION 


§ 1975. Commission on Civil Rights. 
(a) Establishment. 

There is created in the executive branch of the Government a Commission on 
Civil Rights (hereinafter called the “Commission’’). 

(b) Composition; appointment. 

The Commission shall be composed of six members who shall be appointed by 
the President by and with the advice and consent of the Senate. Not more than 
three of the members shall at any one time be of the same political party. 

(c) Chairman and Vice Chairman. 

The President shall designate one of the members of the Commission as 
Chairman and one as Vice Chairman. The Vice Chairman shall act as Chairman 
in the absence or disability of the Chairman, or in the event of a vacancy in that 
office. 

(d) Vacancies. 

Any vacancy in the Commission shall not affect its powers and shall be filled 
in the same manner, and subject to the same limitation with respect to party 
affiliations as the original appointment was made. 

(e) Quorum. 

Four members of the Commission shall constitute a quorum. (Pub. L. 85-315, 

pt. I, § 101, Sept. 9, 1957, 71 Stat. 634.) 


SHORT TITLE 


Section 161 of Pub. L. 85-315 provided that Pub. L. 85-315, which enacted 
sections 1975-1975e and 1995 of this title, and section 295-1 of Title 5, Executive 
Departments and Government Officers and Employees, amended section 1971 of 
this title, and sections 1343 and 1861 of Title 28, Judiciary and Judicial Pro- 
cedure, and repealed section 1993 of this title, should be popularly known as 
the “Civil Rights Act of 1957.” 


20-982 O—63——23 
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§ 1975a. Rules of procedure. 
(a) Opening statement. 

The Chairman or one designated by him to act as Chairman at a hearing of 
the Commission shall announce in an opening statement the subject of the hear- 
ing. 

(b) Copy of rules. 

A copy of the Commission's rules shall be made available to the witness be- 
fore the Commission. 
(ce) Attendance of counsel. 

Witnesses at the hearings may be accompanied by their own counsel for the 
purpose of advising them concerning their constitutional rights. 
(d) Censure and exclusion ef counsel. 

The Chairman or Acting Chairman may punish breaches or order and decorum 
and unprofessional ethics on the part of counsel, by censure and exclusion from 
the hearings. 


(¢) Defamatory, degrading or incriminating evidence. 

If the Commission determines that evidence or testimony at any hearing may 
tend to defame, degrade, or incriminate any person, it shal] (1) receive such 
evidence or testimony in executive session; (2) afford such person an oppor- 
tunity voluntarily to appear as a witness; and (3) receive and dispose of re- 
quests from such person to subpena additional witnesses. 

(f) Requests for additional witnesses. 

Except as provided in this section and section 1975d(f) of this title, the Chair- 
man shall recelve and the Commission shall dispose of requests to subpena ad- 
ditional witnesses. 

(g) Release of evidence taken in executive seasion. 

No evidence or testimony taken in executive session may be released or used 

in public sessions without the consent of the Commission. Whoever releases 


(h) Sebmission of written statements. 

In the discretion of the Commission, witnesses may submit brief and pertinent 
sworn statements in writing for inclusion in the record. The Commission is the 
sole Judge of the pertinency of testimony and evidence adduced at its hearings. 


(i) Transcripts. 

Upon payment of the cost thereof, a witness obtain a transcript copy of 
his testimony given at a public seasion or, if given at an executive esahon chon 
authorized by the Commission. 


spective residences as to prohibit return thereto from day to day shall be entitled 
to an additional allowance of $12 per day for expenses of subsistence, including 
the time necessarily occupied in going to and returning from the place of 
attendance. Mileage payments shall be tendered to the witness upon service of 
& subpena issued on behalf of the Commission or any subcommittee thereof. 


(k) Restriction on issuance of subpena. 


S315, pt. I, § 102, Sept. 9, 1957, 71 Stat, 434.) 
4 197Sb. Compensation of members. 

(a) Each member of the Commission who is not otherwise in servic 
the Government of the United States shall receive the sum oe an 4 
for each day spent in the work of the Commission, shall be reimbursed for actual 
and necessary travel expenses, and shall receive a per diem allowance of $12 


CIVIL RIGHTS COMMISSION 349 


in lieu of actual expenses for subsistence when away from his usual place of 
residence, inclusive of fees or tips to porters and stewards. 

- (b) Each member of the Commission who is otherwise in the service of the 
Government of the United States shall serve without compensation in addition 
to that received for such other service, but while engaged in the work of the 
Commission shall be reimbursed for actual and necessary travel expenses, and 
Shall receive a per diem allowance of $12 in lieu of actual expenses for sub- 
sistence when away from his usual place of residence, inclusive of fees or tips 
to porters and stewards. (Pub. L. 85-315, pt. I, § 103, Sept. 9, 1957, 71 Stat. 635.) 


§ 1975c. Duties; reports; termination. 

(a) The Commission shal]l— 

(1) investigate allegations in writing under oath or affirmation that 
certain citizens of the United States are being deprived of their right to 
vote and have that vote counted by reason of their color, race, religion, or 
national origin; which writing, under oath or affirmation, shall set forth 
the facts upon which such belief or beliefs are based ; 

(2) study and collect information concerning legal developments con- 
ete ecto a denial of equal protection of the laws under the Constitution ; 
an¢ 

(8) appraise the laws and policies of the Federal Government with re- 
spect to equal protection of the laws under the Constitution. 

(b) The Commission shall submit interim reports to the President and to the 
Congress at such times as either the Commission or the President shall deem 
desirable, and shall submit to the President and to the Congress a final and com- 
prehensive report of its activities, findings, and recommendations not later than 
2 years from September 9, 1957. 

(c) Sixty days after the submission of its final report and recommendations 
the Commission shall cease to exist. (Pub. L. 85-315, pt. I, § 104, Sept. 9, 1957, 
71 Stat. 635.) 

§ 1975d. Powers. 
(a) Staff director; appointment and compensation; personnel and services. 

There shall be a full-time staff director for the Commission who shall be 
appointed by the President by and with the advice and consent of the Senate 
and who shall receive compensation at a rate, to be fixed by the President, not 
in excess of $22,500 a year. The President shall consult with the Commission 
before submitting the nomination of any person for appointment to the position 
of staff director. Within the limitations of its appropriations, the Commission 
may appoint such other personnel as it deems advisable, in accordance with the 
civil service and classification laws, and may procure services as authorized by 
section 55z of Title 5, but at rates for individuals not in excess of $50 per diem. 


(b) Services of voluntary or uncompensated personnel. 

The Commission shall not accept or utilize services of voluntary or uncom- 
pensated personnel, and the term “whoever” as used in paragraph (g) of section 
1975a of this title shall be construed to mean a person whose services are com- 
pensated by the United States. 


(c) Advisory committees. 

The Commission may constitute such advisory committees within States com- 
posed of citizens of that State and may consult with governors, attorneys general, 
and other representatives of State and local governments, and private organiza- 
tions, as it deems advisable. 


(d) Exemption from conflict-of-interest statutes. 

Members of the Commission, and members of advisory committees constituted 
pursuant to subsection (c) of this section, shall be exempt from the operation of 
sections 281, 283, 284, 484, and 1914 of Title 18, and section 99 of Title 5. 


(e) Cooperation With Federal agencies. 
All Federal agencies shall cooperate fully with the Commission to the end that 
it may effectively carry out its functions and duties. 


(f) Hearings; issuance of subpenas. 

The Commission, or on the authorization of the Commission any subcommittee 
of two or more members, at least one of whom shall be of each major political 
party, may, for the purpose of carrying out the provisions of this Act, hold such 
hearings and act at such times and places as the Commission or such authorized 
subcommittee may deem advisable. Subpenas for the attendance and testimony 
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in 
of witnesses or the production of written or other matter may be issued 
accordance with the rules of the Commission as contained in section 1975a vr 
and (k) of this title, over the signature of the Chairman of Se or 
such subcommittee, and may be served by any person designated by such 
Chairman. 

(g) Aid of courts in enforcing subpenas. 

In case of contumacy or refusal to obey a subpena, any district court of the 
United States or the United States court of any Territory or possession, or the 
District Court of the United States for the District of Columbia, within the 
jurisdiction of which the inquiry is carried on or within the jurisdiction of which 
said person guilty of contumacy or refusal to obey is found or resides or trans- 
acts business, upon application by the Attorney General of the United States 
shall have jurisdiction to issue to such person an order requiring such person 
to appear before the Commission or a subcommittee thereof, there is to produce 
evidence if so ordered, or there to give testimony touching the matter under 
investigation; and any failure to obey such order of the court may be punished 
by said court as a contempt thereof. (Pub. L. 85-315, pt. 1, § 105, Sept. 9, 1957, 
71 Stat. 636.) 


Stare Apvisory CoMMITTEE 


1959 NATIONAL CONFERENCE OF STATE ADVISORY COM MITTERS 


Roundtables were held in five areas: housing; education; voting; general 
topics; and role of State advisory committees. General synopses of the round- 
tables are included in a conference report. 

Reports of each State's advisory committee are also included. With few excep- 
tions these reports are extremely brief—about one to five pages. 

The following Is a summary of the work of the advisory committees as set out 
in the report: 

“FUNCTIONS AND RESPONSIBILITIES 


“(a) Advise the Commission in writing of any knowledge or information It 
has of any alleged deprivation within its State of the right to vote and to have 
the vote counted, by reason of color, race, religion or national origin. 

s “(b) Attend as observers any open hearings the Commission may hold in its 


“(e) Advise the Commission of all information concerning legal developments 
constituting a denial of equal protection of the laws under the Constitution. 

“(d) Advise the Commission upon matters of mutual concern in the prepara. 
tion of Its final report. 

“(e) Receive reports, snggestions and recommendations from individuals and 
public and private organizations interested in the matters which Congress has 
assigned the Commission. and forward to the Commission its Analyses and evalnu- 
ations of such reports and suggestions.” 

The Commission prepared questionnaires in the fields of voting, housing, and 
ao — to — the advisory committees. 

+ & volume was printed containing the reports for 1961. With few excep- 
tions these were quite brief. 


el 


Inteet™ Report or tre U.S. Commrsatonx on Crete. Ricutrs 


Pursuant to its statutory duty to submit reports to the President and to Con- 
gress at such times as either the Commission or the President shall deem desir- 
able, the U.S. Commission on Civil Rights «ubmits the following special report 
— A gaa to the status of equal protection of the laws in the State of Mis- 

Since October 1962, the open and flagrant violation of constitutional r- 
antees in Mississippi has precipitated serions conflict which. on several ceiena, 
has reached the point of crisis. The U.S. Commission on Civil Rights has be- 


{ 
' 
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chairman of the State Advisory Committee to this Commission has been bombed. 
Another member and his wife were jailed on trumped-up charges after their 
home had been defiled. Hyen children, at the brink of starvation, have been de- 
prived of assistance by the callous and discriminatory acts of Mississippi officials 
administering Federal funds. 

All this affronts the conscience of the Nation. 

The Commission is fully aware that the administration has followed develop- 
ments in Mississippi closely, that it has taken strong and vigorous action in assur- 
inng that violators of Federal law are prosecuted, and that court orders are en- 
f orced. Despite the diligent and aggressive handling of each case as it has arisen, 
the Nation must be concerned that the pattern of unlawful activity shows no 
sign of abating. Moreover, 9 years after the Supreme Court unanimously de- 
cided that segregation in public elementary and secondary schools violates the 
equal-protection clause of the Constitution, Mississippi has taken no step to com- 
ply with the law of the land. 

Since its organization, the Commission has been deeply concerned with de- 
velopments in Mississippi. Its hearing, scheduled for October 1962, in that 
State was first postponed at the request of the Attorney General of the United 
States, and finally canceled. On March 26, the Attorney General, after referring 
to the Barnett case, stated that: 

“While this case is pending, I continue to hold the view that a public hear- 
ing in Mississippi by the Civil Rights Commission would not be appropriate. In 
the meantime, I hope that the work of the Commission staff can continue as in 
the past on the question of the operation of Federal programs in Mississippi 
as elsewhere.”’ 

Since October the Commission has received more than 100 complaints from Mis- 
sissippi alleging denials of constitutional rights. Investigation of these com- 
plaints, reports of our State Advisory Committee and other evidence confirm the 
conclusion of the Commission that prompt and firm action is now required. 
The Commission has concluded unanimously that only further steps by the 
Federal Government can arrest the subversion of the Constitution in 
Mississippi. 

The Commission notes the action taken by the President of the United States 
in employing the force necessary to assure compliance with the Court decrees 
in the University of Mississippi case. It is mindful of the unequivocal public 
statements of the President expressing his belief that discriminatory practices 
are morally wrong. The Commission, nevertheless, believes that the President 
should, consistent with his constitutional and statutory authority, employ to 
the fullest.the legal and moral powers of his office to the end that American 
citizenship will not continue to be degraded in Mississippi. We urgently request 
that: ; 

(1) the President formally reiterate his concern over the Mississippi 
situation by requesting all persons in that State to join in protecting the 
rights of U.S. citizens, and, in accordance with his duty to take care that 
the laws be faithfully executed, by directing them to comply with the Con- 
stitution and laws of the United States ; : 

(2) the President continue and strengthen his administration’s efforts 
to suppress existing lawlessness and provide Federal protection to citizens 
in the exercise of their basic constitutional rights; and 

(3) the Congress and the President consider seriously whether legislation 
is appropriate and desirable to assure that Federal funds contributed by 
citizens of all States not be made available to any State which continues to 
refuse to abide by the Constitution and laws of the United States; and, 
further, that the President explore the legal authority he possesses as Chief 
Executive to withhold Federal funds from the State of Mississippi, until 
the State of Mississippi demonstrates its compliance with the Constitution 
and laws of the United States. 

The people of Mississippi and of the other States should know that according 
to information available to the Commission in fiscal year 1962, the Federa! 
Government received from all sources in Mississippi $270 million. During the 
same period, payments from the Federal Government to the State, counties, 
municipalities, and individuals exceeded $650 million for grant-in-aid programs, 
U.S. Corps of Engineers construction contracts, military prime contracts, and 
direct civilian and military payrolls. Examples of additional Federal programs 
benefiting Mississippi include area redevelopment loans and grants, small busi- 
ness loans, accelerated public works projects, and Federal Aviation Agency grants. 


352 CIVIL RIGHTS COMMISSION 


Massive assistance to the economy of Mississippi has continued past the time 
when the State placed itself in direct defiance of the Constitution and Federal 
court orders. For example, the National Aeronautics and Space Agency is pro- 
ceeding with plans to build a $400 million moon rocket engine test center in 
Pearl River and Hancock Counties, Miss. 

Taking into account the need to comply with statutory requirements which 
limit the discretion of the executive branch, and recognizing that the location of 
large Federal installations must reflect national needs, the Commission believes 
there is an overriding constitutional obligation to make certain that Federal 
furnls are expanded in a manner which will benefit all citizens without distinc- 
tion. The Federal Aviation Agency failed to take cognizance of such an obliga- 


and restroom facilities. 

The financial benefits accruing to Mississippi and its citizens as a result of 
Federal programs are necessarily financed by American citizens throughout the 
Nation. The Commission deems it appropriate and desirable that the legislative 
and executive branches of the Federal Government inquire into the moral and 
legal considerations arising out of a situation where, in large measure, the law- 
less conduct and defiance of the Constitution by certain elements in one State are 
being subsidized by the other States. 

The Commission does not want the people of Mississippi, either Negro or 
white, to lose benefits available to citizens of other States. Rather, its goal is 
that all citizens in the United States be assured the full enjoyment of the rights 
— by the Constitution. It is upon adherence to that great charter with 

'* powerful moral premises that our survival as a free society depends. 
Respectfully submitted. 


Jonn A. Hannan, Chairman, 
Rorrar G 


Apam 16, 1963. 


Wren Laverty axp Jvsrior ros Ali—AN AmmivemeNt of TRE 1959 Rerosr or 
Tre TLS. Comission on Crvm. Rrowrs 


INFORMATION, ADVISORY AND CONCILIATION SERVICES 


Findings 
A school system's easy adjustment to desegregation be influenced 
many factors such as the relative size and location of the white and Neg, 
population, the extent to which Negro children are culturally ha 
Seeregation practices in other areas of community life, and the charactee of 
ath ay dificult 

: more than desegregation by 


Many school districts, according to the Commission, ha ished 
and qualified source to turn to for information and advice bout eee ne 


Recommendations No. 1 (a) and (b) 
the Congeeh® Commission recommends : lia) That the President propose and 
a 


and to local communities information the 
ster rotmtriy or hy cout endo ctang aes ae en cana 
cost thereof. 


progra 
Winncy anat the Commission on Civil Rights be authorized to establish an 
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: ANN 
Findings UAL SCHOOL CENSUS 
q ine es of the U.S. Government, other than this Commission, has collected 
* aes is a es bisa enrollment by race since the school year 1953-54, 
} nce of segregation or nonsegregation b ic ractice i 
the public schools of the Nation. Roi brhs ae amistuth teas 
‘ Kis public school study of the Commission has been rendered difficult by the 
ic of such information within the Federal Government and by the policy, 
a Snes by some States and school districts that maintained racially segregated 
se ools immediately prior to May 17, 1954, to discontinue recording the race 
of pupils.” 
Recommendation No. 2. 


| “* * * the Commission recommends that the Office of Education of the De- 
partment of Health, Education, and Welfare, in cooperation with the Bureau of 
the Census of the Department of Commerce, conduct an annual school census that 
will, show the number and race of all students enrolled in all public educational 
institutions in the United States, and compile such data by States, by school dis- 
tricts, and by individual institutions of higher education within each State. 
Further, that initially this data be collected at the time of the taking of the next 
decennial census, and thereafter from official State sources insofar as possible.” 


Statement of Commissioner Johnson concurring in recommendation No. 2. 


“T have agreed to this recommendation with the understanding that it does 
not suggest or require that public educational institutions maintain school rec- 
ords by race and that the reeommended school census can be taken without the 
maintenance of such records.” 


Supplementary statement on education by Vice Chairman Storey and Commis- 
sioners Battle and Carlton 


The portion of the report on public education “* * * is to a large extent 
argumentative and colored by the author’s views of the sociological and philo- 
sophical aspects of the school integration problem. It is based largely upon 
information supplied by school officials from five large ‘border’ cities which 
have integrated their schools. * * * Little acknowledgment has been given to 
different conditions found in large areas of the country where the problem is 
most acute, 

“Further study and investigation should be made of the areas where school 
integration efforts run counter to long-established custom and traditions that 
formerly had legal sanction.” 


ProposaL To REQUIRE EQUAL OPPORTUNITY AS A CONDITION OF FEDERAL GRANTS 
To H1gHER EDUCATION BY CHAIRMAN HANNAH AND COMMISSIONERS HESBURGH 
AND JOHNSON 


Institutions of higher education receive more than $2 billion a year in Federal 
funds for educational purposes. Discriminatory admission policies and other 
practices are known to exist in a number of these institutions. “None of the 
Federal agencies administering these educational assistance programs require 
proof or an attestation of nondiscrimination by the institutions as a condition 
for the receipt of Federal funds.” 

Although the Congress has not conditioned these grants upon equal opportunity 
or nondiscrimination, the Federal Government is subject to the constitutional 
principle of equal protection of the laws. Inasmuch as the Supreme Court has 
held racial discrimination in public education to be a denial of equal protection 
and has required the immediate admission of qualified applicants to public 
institutions of higher education, the reasons for gradual elimination of discrimi- 
nation in elementary and secondary schools do not apply to institutions of higher 
_ education. y ] ’ 

“k x * We believe that it is inconsistent with the Constitution and public policy 
of the United States for the Federal Government to grant financial assistance 
to institutions of higher education that practice racial discrimination. 

“We recommend that Federal agencies act in accordance with the fundamental 
constitutional principle of equal protection and equal treatment, and that these 
agencies be authorized and directed to withhold funds in any form to institutions 
of higher learning, both publicly supported and privately supported, which 
refuse, on racial grounds to admit students otherwise qualified for admission.”’ 
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ADDITIONAL PROPOSAL BY COMMISSIONER JOHNSON 


“While joining in the above proposal, I recommend that the policy set forth 
apply to all educational institutions that receive Federal funds, including public 
elementary and secondary school. * * *” 


Separate statement on conditional Federal grants for higher education by Vice 
Chairman Storey and Commissioners Battle and Carlton 

“We oppose the recommendation that Federal agencies be authorized to with- 
hold all public funds from institutions of higher learning (public and private) 
which refuse, on racial grounds, to admit students otherwise qualified for admis- 
sion for the following reasons : 

“1. The Commission has agreed that the preservation and improvement of 
education is a matter of great national interest, and is a fundamental principle 
within which the problems of equal protection must be evaluated. Therefore, 
we cannot conscientiously endorse a program which might well undermine that 


princi 

“2. en problems of equal protection pertaining to education fall within 
the sweep of the 14th amendment, an area long since preempted by the courts. 
We cannot endorse a program of economic coercion as either a substitute for 
or a supplement to the direct enforcement of the law through the orderly 
processes of justice, as administered by the courts. 

“3. Such a proposal by this Commission—as an agency of the Federal Govern- 
ment—would drastically affect the administration of privately owned institutions 
ye education. Such action goes beyond the scope of the Commission's 

iu 

“4. Our staff studies were directed toward understanding and evaluation 
of equal protection problems in public and secondary schools, not private schools 
ha any level, and not institutions of higher education, whether public or 

vate.” 


Equat Prorection or tHe Laws In Punic Hiener Epvearion 1960—U.8. 
Crvm. Rienrs ComMreston 


GENERAL FINDINGS 


(1) Discrimination by publicly controlled institutions of higher education on 
the grounds of race, religion, or national origin remains a serious national prob- 
lem. Seventy percent of these institutions, by means of inguiries on their ad- 
mission forms or other requirements connected therewith, provide themselves 
Mitwtions both? North oir g Aetna we sry her iyey town 

ui ? a in fact, use the info 

fet aisriminn rmation #0 acq to 

aca © year 1950-60, at least 86 of the 211 public h r educational 
institutions formerly for white students only in the 17 Southern Stree om! 


(2) Discrimination in admission policies and practices of public colleges 
universities is principally directed against the Amercan Negro, 4 

(8) Although discontinuance of discrimination in admission policies and prac- 
ties rests initially with the public institutions of higher education themselves, 
the Federal Government does have an obligation to prevent such discrimination. 


FEDERAL FUNDS IN SUPPORT OF HIGHER EDUCATION 


(1) The Federal Government's yearly expend genera 
colleges and universities and specific educational — 4 5 apart et 


and teachers; and for research is estimated to be $1.5 to $2 billion, 


tation. 
(4) It is unwise policy for the Federal Government to subsidize 
the uncon- 
ae operations of others—to do indirectly what it Is not permitted to do 
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(5) “It is not a sound policy for the Federal Government to disburse funds in 
»such a manner that it increases the adverse effects on some citizens of equal 
protection of the laws by States and political subdivisions thereof.’ 
i? (6) The Commission has found that programs of direct assistance to indi- 
vidual Students on the basis of merit (National Science Foundation fellowships), 
need (National Defense Education Act students’ loans), and Federal obligation 
( Veterans’ Administration and war orphans’ assistance) are not administered so 
as to be discriminatory on grounds of race, religion, or national origin. 

(7) Other Federal programs in support of higher education, however, have 
the effect of supporting racial segregation. In five of the programs studied by 
the Commission, college housing, national defense fellowships, National Defense 
Education Act, educational media, National Science Foundations institutes, and 
agricultural research and extension, 62 percent or more of the funds expended in 
7 selected Southern States went to institutions which exclude applicants solely 
on the basis of race. In five other such programs, National Defense Education 
Act counseling and guidance institutes, National Institute of Health grants 
under contract, National Science Foundation grants in support of basic research, 
Atomic Energy Commission grants for research fellowships and other training, 
40 to 50 percent of the funds expended’ in the seven States were received by 
such institutions. 

In fiscal year 1958 in 4 States which maintained complete segregation in higher 
education, the amount of Federal funds expended in support of white public in- 
stitutions, per student enrolled, exceeded the amount expended for public Negro 
institutions by $130.99 in Alabama, $171.33 in Georgia, $179.50 in Mississippi, 
and $141.89 in South Carolina. The effect of this discrepancy is to contribute to 
the continuation of inferior segregated institutions and to magnify the disparity 
between the quality of public higher education offered to white students and that 
offered to Negro students in the four States maintaining complete segregation. 
The same situation exists in other States, but, owing to desegregation in some 
degree of one or more public colleges or universities, the effect on a statewide 
basis is not so great. 

Recommendation 1—The Commission recommends that the Federal Govern- 
ment take such measures as may be necessary to assure that funds under the var- 
ious programs of Federal assistance to higher education are disbursed only to 
those public institutions of higher education that do not discriminate on the basis 
of race, color, religion, or national origin. Such measures should stipulate that no 
Federal agency or official shall be given the power to direct, supervise, or control 
the administration, curriculums or personnel of an institution operated and main- 
tained by the State or a political subdivision thereof. 


Concurring statements 

Vice Chairman Storey: ‘This recommendation seems to assume that execu- 
tive or administrative action to withhold such funds might be proper under 
some existing laws because broad powers are conferred upon some agencies 
or officials without legislative prohibition of such administrative action. Strong 
arguments can be made for the opposite point of view; namely, that had the 
Congress intended to curtail the distribution of Federal funds to institutions 
which discriminate in admission policies, it would have delegated such powers 
expressly and would have set forth specifically the conditions under which such 
funds should be withheld. It is reasonable to conclude that not having delegated 
such power Congress did not intend it to be assumed or exercised.” 

Commissioner Rankin: “I sincerely support the orderly and gradual achieve- 
ment of equal protection of the laws for all citizens, and I recognize that the 
Federal Government has a responsibility to assure that the funds it disburses 
for any general welfare purpose are available on equal terms to all without 
regard to race, religion, or national origin. However, I must express my con- 
cern that this recommendation, if put into effect in an immediate and drastic 
fashion, would be interpreted by many citizens as a punitive measure rather than 
one in support of proper constitutional objectives. I am interested in promoting 
sound public education ; I seek compliance with the Constitution, not the imposi- 
tion of penalties. Additionally, if the conditioning of Federal funds were to 
result in widespread refusal to accept Federal assistance, those who would suffer 
would not be those who made the decision but the students who directly or in- 
directly benefit from Federal grants-in-aid to education. 

“JT, therefore, concur in this recommendation in principle but could not support 
certain procedures that would, in my mind, be unwise means of implementation.” 
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Dissenting statement of Commissioner Carlton 
“* * * As to recommendation No. 1, it is my opinion that this objection will 
not be attained by any action which has the effect of withholding funds from 


ENFORCEMENT OF CONSTITUTIONAL RIGHTS 


Court action for admission to a public college or university is a long, arduous, 
and costly affair. The average length of such suits in the Federal courts since 
May 194, is slightly more than 2% years. 

In cases involving a challenge to the constitutionality of a State statute, the 
Congress, in order to assure an adequate hearing and full deliberation of the 
issue, has provided for an expeditious hearing by a court composed of three 
judges, and a direct appeal to the U.S. Supreme Court. Such a procedure could 
be extended to include cases presenting a factual issue of denial of equal protec- 
tion of the laws and would promote speedy and correct determination of such 


Recommendation 2.—The Commission recommends that Congress consider 


the advisability of authorizing three-judge courts under section 2284 of the 
United States Judicial Code (United States Code, title 28) in cases 


facttinding 
three-Judge Federal court for all public education cases it is, in fact, recommend- 
the transferal of the duties of the U.S. district courts to other Federal courts.” 
AFFIRMATIVE FEDERAL ACTION TO ALLEVIATE ACADEMIC HANDICAPS 


1. The overall effect of segregation has been to give a substantial portion 
of the population obtain only an inferior education. More- 


| 


similar to those 
sponsored in science, mathematics, and foreign languages : (2) summer institutes 
conducted by public colleges for incoming students of potential ability whose 
academic preparation is inadequate for college-level work ; (3) special academic. 
year institutes conducted by colleges and universities or by outstanding secondary 
schools for talented but academically deficient high school graduates to prepare 


earns = 
3.—The Commission recommends Federal 
ment sponsor In the States, upon request from those States, educational proves 
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designed to assist public school teachers and students of native talent and ability 
who are handicapped professionally or scholastically as a result of inferior 
educational opportunity and training. 

The Commission believes that such programs should be implemented without 
direction, supervision, or control by any Federal agency or official of the person- 
nel, curriculums or administration of any education institution not operated and 
maintained by the Federal Government. 


Additional proposals of Chairman Hannah and Commissioners H esburgh and 
Johnson on Federal funds to private colleges 


; Chairman Hannah and Commissioners Hesburgh and Johnson propose that 

the Federal Government, either by Executive or, if necessary, by congressional 
action, take such measures as may be required to assure that funds under the 
various programs of Federal assistance to higher education are not disbursed 
to any public or private institution of higher education which discriminates on 
grounds of race, religion, or national origin. 


Enforcement of constitutional rights 


Chairman Hannah and Commisisoners Hesburgh and Johnson propose that 
“the Congress consider the advisability of granting the Attorney General statu- 
tory authority to institute, or intervene in civil actions to enforce the constitu- 
tional rights of individual persons not to be denied equal protection of the laws 
with respect to public higher education. 


Separate statements of Vice Chairman Storey and Commissioners Carlton and 
Rankin with regard to granting additional powers to the Attorney General 


Vice Chairman Storey: “This proposal differs little from some previously con- 
sidered and rejected by the Congress. Additional specific powers were given the 
Attorney General by the Civil Rights Act of 1960. No additional powers should 
be considered until these are fully tested.” 

Commissioner Carlton: “I also am opposed to arming the Attorney General 
with any additional authority to institute civil suits. We have ample laws to 
meet this situation, as is being proven day after day.” 

Commissioner Rankin: “I know that existing procedures place a great burden 
both financially and personally upon the individuals seeking to realize their 
constitutional rights. But I cannot support the proposal because it would vest 
unlimited power in the Attorney General to bring legal action in the name of 
the United States to enforce the rights of individuals whenever and wherever 
he might decide such action was appropriate. Without some express limitation 
this would grant excessive power to a single member of one branch of the Federal 
Government.” 


Crvimz RiecHts, UNITED STATES OF AMERICA, PUBLIC ScHoots NortH AND WEsT, 1962 


Note.—This report contains no recommendations or proposals by the 
Commission. It does, however, contain reports on the progress or lack of 
progress in public school desegregation in several northern and western 
cities. 


The scope of these reports and the manner in which they were prepared are 
deseribed in the introduction on page 2 of the volume, as follows: 

«x * # These studies were prepared for the Commission, under contract, by 
lawyers then living in or near the community studied, except for Highland Park 
which was the work of the Commission staff [based primarily on the transcript 
of a hearing on a motion for a preliminary injunction]. The work was supervised 
and coordinated by the Public Education Section of the Commission staff. To 
the greatest extent possible, editing of reports prior to publication was done in 
consultation with the individual reporters.” 

The contracts under which the reports on New Rochelle, N.Y.; Philadelphia, 
Pa.: Chicago, Il.; and St. Louis, Mo., were prepared, provided for a reimburse- 
ment not to exceed $2,500. The cost of each report is listed below: 


New Rochelle report by John Kaplan, Northwestern University Law 


School___--------------------~--------------------------------- $2, 300. 00 
Philadelphia report by Albert P. Blaustein__---~—_-~__-----_-_-~___ 1, 881. 75 
Chicago report by John E. Coons, Northwestern University Law 

School__.-.-------~--------~-------------------=---~------------ 2, 345. 00 


St. Louis report by Wylie H. Davis, University of Illinois Law 
ON gs ei oe ee et oe eae nan ieee 2, 500. 00 


358 CIVIL RIGHTS COMMISSION 


Report oN Epucation, 1961 


In preparing its 1961 report on education, the Commission on Civil Rights 
obtained information through its own hearings, conferences, investigations, sur- 
veys and related research. Additionally, numerous Federal, State, and local 
agencies and private organizations cooperated in the Commission's work. State 
advisory committees, established by the Commission pursuant to the Civil Rights 
Act of 1957, were another source of information, The Commission conducted 
its Second Annual Conference on Problems of Schools in Transition on March 21 
and 22, 1961, at Gatlinburg, Tenn., and a third conference on the same subject 
was held on February 25 and 26, 1961, at Williamsburg, Va. These hearings 
have been printed and distributed. 

The Commission's 1961 recommendations on education are based upon informa- 
tion, summarized in chapter 12 beginning on page 178, which indicates that, be- 
tween 1959-61, 44 school districts in the 17 Southern and Border States initiated 
desegregation programs. Thirteen of these districts acted under court order and 
15 more acted while suits were 4 

In 1961 there were 2,062 southern school districts, enrolling both white and 
Negro pupils, which aceording to the Commission, had not begun to comply with 
the Supreme Court's rulings in the school segregation cases. As of that time, 
775 school districts had begun desegregation. In many of these districts, accord- 
ing to the Commission, actual desegregation is minimal. The Commission reports 
that “* * * only 7 percent of all Negroes enrolled in public schools in the 17 
Southern States attended school with white pupils in 1960-61, whereas 27 per- 
cent of the school districts have made some start toward compliance with con- 
stitutional requirements.” 

In the typical public school desegregation case, several years elapse between 
the Initial court decision and the actual admission of Negro pupils on a non- 
discriminatory basis. 

Recommendations 1 and 3 which are intended to facilitate voluntary desegre- 
gation and to expedite court action in desegregation cases, would appear to be 
based upon the Commission's findings of (1) a continuation of the trend toward 
desegregation by court order, and (2) the extended waiting period between actual 
admission of Negroes to formerly segregated schools and the initial court decision 
ordering such admission. 

“Recommendation 1.—That the Congress enact legislation making it the duty 
of every local school board which maintains any public school from which pupils 
are excluded on the basis of race, to file a plan for desegregation with a desig- 
nated Federal agency within 6 months after the adoption of such legislation, said 
plan to call for at least a first step toward full compliance with the Supreme 
Court's decision in the echool segregation cases at the beginning of the following 
Seen teak ame camplete Congregation £2 soon 0s practicable thereafter. For- 

x Congress direct tterney General to take appropri 
enforce this obligation. : ernarmenbod 

“Recommendation $—That Congress consider the advisability of adopting 
measures to expedite the hearing and final determination of actions brought in 
Federal courts to secure admission to publicly controlled educational institu- 
tions without regard to race, color, religion, or national origin.’ ” 

Recommendation 2, which sets forth a formula for the withdrawal of Federal 
funds used to support segregated educational facilities, would appear to be based 
upon the Commission's finding that Federal funds are now granted public school 
Swe Sale coeraie achaem Jn 0 manner that denies pupils equal protection 

the laws on the ground of race, color, religion, or national origin. 


Dissent to recommendation 2 by Commissioner Rankin 


“Although this recommendation does not for the withholdi 
funds from public schools * * * its net might be punitive. ee on 


? Recommendation neiple one 
Report iAt that time the mate hy the Comsatarion in ite “Higher 
bed te final n desegrega cnses at the ly 
ore aaeitiondl that desegregation cases may be expedited, LF 
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a os other recommendations in this report are designed 

“phe Tdi srega ion without harming education. , 

dissent from recommendation 2 because I believe it to be unnecessary 
and potentially punitive.” 

Desegregation has focused attention on the gap between the scholastic achieve- 
ment of the average white and the average Negro pupil of the same age and 
grade level. The Commission studied programs in the Northern, Western, and 
Border States which are designed to close this gap by offering educational 
opportunity to fit the special needs of minority group children. The positive 
results of such programs prompted recommendation 4, which urges the Congress 
to provide technical or financial assistance to local school systems or citizens’ 
BrOUDS to establish programs to facilitate desegregation. 

Recommmendation 5.—That the Congress enact legislation authorizing loans 
to local school districts from which State or loeal financial aid has been with- 
drawn as a result of desegregation, or whose ability to borrow funds from com- 
mercial sources has been cut off by State or local action, said loans to be re- 
payable by the borrower upon the receipt of the State or local aid withheld 
or the restoration of commercial credit.” 

: This manifestation of opposition to desegregation is the basis for recommenda- 
tion 5 which proposes legislation authorizing loans to local school districts 
from which State or local financial aid has been withdrawn or whose ability 
to borrow funds from commercial sources has been cut off by State or local 
action. 

According to the Commission, no Federal agency is charged with the duty 
of: disseminating information concerning desegregation plans, problems, and 
possible solutions; assisting local school officials in formulating plans to meet 
local conditions; or of using its good offices to mediate and conciliate disputes. 
Recommendation 6 would give these responsibilities to the Commission. 

“Recommendation 7.—That the President or the Congress direct the Attorney 
General to take such action as may be appropriate, in any case where a school 
system is operating under a plan to bring it into conformance with the require- 
ments of the 14th amendment, to protect the school board members carrying out 
such plan, supervisory officials and teachers in school systems executing the 
orders of such school boards, schoolchildren of both races attempting to attend 
schools affected by the plan and their parents; and citizens helping such children 
or their parents, from bodily harm, harassment, intimidation, and/or reprisal by 
officials or private persons.” 

Recommendation & is based upon the Commission’s findings that military 
dependents are sometimes required to attend segregated schools, particularly in 
Georgia, Louisiana, Mississippi, and South Carolina, because there are no on- 
base schools. The Commission believes that, inasmuch as the Congress has 
recognized the responsibility of the Federal Government to provide suitable 
education for the dependents of military personnel on active duty, segregated 
schools are unsuitable for this purpose since they are, wnder the Supreme 
Court’s ruling, contrary to the Constitution. Therefore, it recommends that a 
survey be made of the status of integration in schools attended by dependents 
of military personnel, and that the President make suitable arrangements for 
their education in schools open to all races. 

The Commission notes that some public libraries in the 17 Southern States 
which receive aid under the Library Services Act of 1956 do not serve whites 
and Negroes on an equal basis, despite the fact that such a policy is contrary 
to the provisions of the act. The Commission’s recommendation 9, therefore, 
suggests that funds be withheld from libraries which do not comply with the 
provisions of the act. 

Recommendation 10 asks the adoption of Federally sponsored programs to 
assist teachers and students of native talent and ability who are handicapped 
professionally or scholastically as a result of inferior educational opportunity. 

Recommendation 11 advocates legislative or executive measures to assure that 
funds under the various programs of Federal assistance to higher education 
be disbursed only to those public institutions of higher education that do not 
discriminate on grounds of race, color, religion, or national origin. 

Recommendation 12 advocates the compilation of number and ethnic classifi- 
cation of all students enrolled in all public educational institutions in the United 
States for use in studying practices in Northern, Western, and Border States 
that may constitute a denial of equal protection of the laws. 
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SuMMARY oF 1961 RePorT ON THE AMERICAN INDIAN 


No comprehensive study of Indian affairs was undertaken due to commitment 
of staff wae inquiries. However, the Commission did undertake a field in- 
vestigation, interview tribal delegations and hold conferences with experts on 
Indian affairs. Furthermore, at its hearings in California in June 1960 testi- 
mony was received by the Commission regarding deprivation of rights of Indians 


The Commission made no recommendations in this area, but made various 


1. By and large Indians are free to register to vote and cast their ballots. 

2 While the bulk of Indian children have been accepted in white public 
schools, some States have denied admission to Indians because of race. (Mis- 
sissippi, Louisiana, and North Carolina were particularly mentioned. See pp. 
142-144.) 

3. Some State and local governments discriminate against Indians in the ad- 
ministration of welfare benefits. 

4. In some instances, States have not provided reservation Indians with ade- 
quate law enforcement. This is the result of the fact that pursuant to law the 
Federal Government has given jurisdiction over law and order on reservations 
to the States. Allegedly due to lack of funds, the States have been unable to 

these areas. 

5. Reservation and nonreservation Indians are treated unfairly by courts and 
police in some localities. 

6. Nonreservation Indians suffer the same type of discrimination as do other 
minorities in housing and employment opportunities. 

7. Indians apparently are not denied access to transportation facilities, 

& Because Indian tribal governments are not subject to the limitations of the 
Bill of Rights and the 14th amendment, some such governments have deprived 
their subjects of freedom of religion. 


ScumMMARY oF RecomMenpaTions Mane sy Commission on Crvit RicuTs IN rrs 
1961 aNp 1959 Rerorts on Votive 


“Recommendation 1.—Congress should declare that voter qualifications other 
than age, residence, confinement, and conviction of a crime are susceptible to 
use, and are being used, to deny the right to vote on grounds of race or color. 
It recommends that Congress enact legislation providing that citizens shall not 
be denied the right to vote, or to register to vote in Federal or State elections 
jr reg ee tewal confi awdee a ot tion, 
‘onfinement at the time of 

rer mene coma -+ 
oners dissented from this recommendation. Vice Chairman 
Storey disagreed with this recommendation becanse of the constitutional re 
Fiesenans Dat qoaliieotiona of slecters be lett to the States end heshuenebele 
ttorney General's powers to enforce laws guaranteeing the right to vote under 
the Civil Rights Acts of 1957 and 1960. He felt that existing legislation was 
sufficient and that the conditions peculiar to each State justify the State's de- 
Commissioner Rankin concurred 


termining qualifications for its own voters. 
‘In this dissent. 


to deny the vote to Negroes. Among the qualifications enumera : 
tests ; ocr ya pe ray of = Constitution ; poe nan egg A 
applicant a requirement that t 

The Commiasion Sarees be of Bp char- 
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were white registrars and Negroes who had attempted to register to vote. The 
registration practices of 11 parishes were the subject of testimony in the Com- 
mission hearings. 

The combination of the laws themselves and the practices of registrars, who 
were allowed wide discretion, operated to deny Negroes the right to vote. 

Recommendation 2.—The completion of the sixth grade in elementary school 
should be sufficient qualification for voting in all States where a ‘literacy’ test, 
Roh ee or ‘interpretation’ test or an ‘education’ test is admin- 
stered.” 

This recommendation was adopted unanimously by the Commission as a 
remedy for the same discrimination which prompted the first recommendation. 
The evidence and testimony elicited in Louisiana in 1960 and 1961 also served 
as the basis for this recommendation by the Commission. The registration 
practices of voting registrars from 11 parishes indicated to the Commission 
that white persons were given much easier tests and the registrars were much 
more lenient in grading their answers. 

“Recommendation 3—The Commission unanimously recommended ‘that Con- 
gress amend 42 U.S.C. section 1971(b) to prohibit any arbitrary action or (where 
there is a duty to act) arbitrary inaction, which deprives or threatens to deprive 
any person of the right to register, vote, and have that vote counted in any 
Federal election.’ ” 

This recommendation was intended to outlaw various practices allegedly being 
used to deny the right to vote. These practices were the requirement that a 
specified number of registered voters vouch for the identity of registration appli- 
cants ; the rejection of applicants (or the removal of voters) on grounds of minor 
technical errors in the completion of required forms; refusal or failure to notify 
registrants whether they have been registered ; delays in the registration process; 
assistance to some applicants but not to others; and the imposition of unduly 
technical requirements for identification of prospective voters. The Commission 
found that, while these arbitrary methods may not be discriminatory on their 
face (since they could well be applied to all new registrants), they serve to deny 
the franchise to the unregistered—nearly all Negro—citizens of these counties. 
Therefore, these methods of interfering with the right to vote constitute grounds 
for congressional legislation under the 15th amendment. 

The testimony and evidence received in the two series of Louisiana hearings 
also provided the basis for recommendation 8. Arbitrary registration procedures 
were found to be the most prevalent form of discrimination in voting. Docu- 
mented proof from 11 Louisiana parishes constituted the basis of evidence for 
the Commission’s finding regarding these arbitrary registration procedures. 

The Commission in 1959 first proposed this recommendation as a result of its 
investigations in two Alabama counties. 

“Recommendation 4.—This relates to ‘dilution of the right to vote’ by means 
of gerrymandered and malapportioned voting districts. The Commission pro- 
posed Federal legislation requiring that districts of roughly equal population be 
established for representatives to both State and Federal legislatures.” 

If this recommendation were implemented the adjudication of equality in size 
of voting districts would be left to the Federal courts, without, however, pre- 
cluding the State courts from enforcing rights provided under State law regard- 
ing elections. 

While the Commission concedes that malapportioned districts are to be found 
in nearly every State in the Union. it nevertheless found that in some instances, 
malapportionment of legislative districts effectively denies the vote to qualified 
Negroes. Support for its recommendation is found in Congress requirement of 
substantially equal congressional electora! districts, and also in the enforcement 
section of the 14th amendment, which would enable Congress to insure equal 
protection of the laws. 

“Recommendation 5.—The Commission recommended that Congress enact laws 
directing the Census Bureau to compile a count of persons of voting age in every 
State and territory by race, color, and national origin, who are registered to vote 
and determine the extent to which such persons have voted since January 1, 
1960. The Census Bureau would continue such a compilation with each succeed- 
ing census.” ‘ 

The Commission recommended the collection of these voting statistics because 
of their value in examining problems of discrimination. Furthermore, in some 
cases, these figures may in themselves be evidence of discrimination. 
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A national census count would fill a void because many State's voting and 
registration statistics are incomplete, unofficial, or unavailable. 
This recommendation was also proposed in the Commission's 1959 report. 


In addition to the two recommendations mentioned earlier, the Commission in 
1959 recommended : 

“Recommendation 2.—Voting records should be preserved for a period of 5 
years so that they can be examined for possible denials of the right to vote. 
Complaints received from Alabama and Louisiana could not be verified in some 
instances by the Commission and investigators; thus it was felt that a congres- 
sional requirement of the retention of voting records was necessary.” 

This recommendation was enacted as part of the 1960 Civil Rights Act. 

“Recommendation 4—The Commission recommended legislation requiring wit- 
nesses to testify at Commission hearings. It proposed that in ‘cases of con- 
tumacy or refusal to obey a subpena’ issued by the Commission, ‘for the attend- 
ance and testimony of witnesses or the production of written or other matter,’ 
the U.8. district court may be applied to for issuance of an order enforcing the 
su ” 


This recommendation was necessary, according to the Commission, because 
of the lack of cooperation by numerous State officials at the Montgomery hear- 
ings in December 1958. 

“Recommendation 5.—The Commission proposed the President be allowed to 
appoint election registrars who would administer the State qualifications for 
elections and issue certificates to qualified citizens, Such certificates would en- 
able the voter to select his choice of Federal officers and Members of Congress, 
but would not apply necessarily to State elections, Under this recommendation, 
the Commission would investigate voting cases, and upon a determination of the 
validity of complaints, recommend to the President that registrars should be 
appointed in the jurisdiction involved.” 

is recommendation was prompted by the Commission's finding that there 
were insufficient remedies available under existing law to facilitate registration 
by Negroes. The appointment of Federal registrars would remedy situations such 
as that existing in Macon County, Ala., where the local registrars had resigned, 
a than be sued under provision of the 1957 act for refusal to register quali- 
egroes. 


The final proposal of the 1959 report was a constitutional amendment to estab- 
lish universal suffrage. It was objected to by Commissioners Battle, Carlton, 
and Storey. The amendment follows : 

“The right of citizens of the United States to vote shall not be denied or 
abridged by the United States or by any State or by any person for any cause 
except inability to meet State age or length-of-residence requirements uniformly 
applied to all persons within the State, or legal confinement at the time of regis- 
tration or election. This right to vote shall inclnde the right to register or other- 
wise qualify to vote, and to have one's vote counted, The Congress shall have 
the power to enforce this article by appropriate legislation.” 

Chairman Hannah and Commissioners Hesburgh and Johnson enumerated the 
reasons for this proposal. They cited the complex voter qualification laws, the 
discriminatory application and administration of these laws by local officials, 
the Sn & aie hing United States, and the snecessful operation of 
more lenient qua ons by a number of States, ficient proof merit 
of the proposed amendment. slcaatt ig om 
maaan Rattle, Carlton, and Storey objected to the proposed amendment 

(1) Other recommendations, if enacted, woul suffici 
aiserimination d be ent to eliminate 
(2) There was no proof that leas drasti remed 
came objective c jes would not attain this 
(3) Constitution as written allowed sufficient authori > 
KE to Ds «ages with denials of the right to Anal args 
mpact of such a far-reaching proposal and the evidence - 
able had not been examined sufficiently by the staff of the Gommdesenr 
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SUMMARY oF 1961 Ci1viL RIGHTS ComMiIssIoN RECOMMENDATIONS RELATING TO 
EMPLOYMENT 


Recommendation 1. The Commission recommended that Federal statutory 
authority be granted to the President’s Committee on Equal Employment 
Opportunity or that an entirely new agency with such authority be established 
empowering it to (1) encourage and enforce a policy of equal employment 
opportunity in all Federal and federally supported employment; (2) promote 
and enforce a policy of equality of opportunity in the availability and admin- 
istration of all federally assisted training programs and recruiting services; and 
(3) encourage and enforce a policy of equal opportunity applying to labor unions 
which operate directly or indirectly under the Federal funds, contracts, or 
grants-in-aid. 

_ This recommendation and the ones that follow were prompted by the Commis- 
Sion’s general findings that while promotion of Negroes to higher occupational 
levels has taken place during the past 20 years, there still remain disproportion- 
ately high numbers of Negroes in unskilled and semiskilled jobs. 'The Commission 
states the reasons as being ‘due in some degree to present or past discrimination 
in employment practices, in educational and training opportunities, or both” 
(p. 159). Since it is the declared, but not yet effective, policy of the Federal 
Government to promote equal opportunity in most areas of Federal Government 
involvement, and since Federal Government funds and training programs affect 
employment opportunities for millions of persons, the Commission directs its rec- 
ommendations to the goal of achieving more equitable employment opportunities. 

With particular regard to the Committee on Equal Employment Opportunity, 
the Commission found that its potential effectiveness was limited since it oper- 
ates under a stringent budgetary ceiling with little legal authority. Expansion 
of the Committee’s activities should include the following : 

(1) surveys of Government agencies and contractors to determine em- 
ployment and recruitment statistics of minorities. 

(2) appointment of full-time officials in the various departments and agen- 
cies who would review employment practices and enforce the objectives of 
the Federal Government on hiring and training of Negroes for employment. 

(3) encouraging the implementation of nondiscriminatory employment 
through conferences with lower echelon personnel explaining methods of 
achieving the goal of equal opportunity for employment. 

(4) maintenance of and circulation to States of a current list of Govern- 
ment contractors. 

(5) holding responsible these contractors which defer hiring to labor 
unions for acts of job discrimination on the part of the unions. 

(6) “requesting the Secretary of Labor to require State employment offices 
to report to the Committee on Equal Employment Opportunity all dis- 
criminatory job orders placed by Federal agencies and Government con- 
tractors.” 

Recommendation 2 was made to achieve equality of treatment for members of 
the Armed Forces, including the National Guard and student training programs. 
The Commission suggested an Executive order requiring equality of treatment 
and opportunity and directing that statistics be compiled of Negro membership 
in the services and their student training programs. 

The Commission conceded that “current statistics regarding representation of 
minority groups are not generally available’ (p. 159). Nevertheless, it con- 
eluded that in some Reserve or National Guard units either outright exclusion 
of Negroes is practiced or segregated commands exist. In spite of the fact that 
the National Guard is financed principally by Federal funds, no action has been 
taken to desegregate the Guard. 

The Commission investigation which led to these conclusions and recommenda- 
tions consisted of questionnaires submitted to State Advisory Committees. 

Recommendation 3 was directed to grant-in-aid projects. The Commission 
proposed that the President issue an executive order emphasizing clearly that 
employment supported by Federal funds is subject to the same nondiscrimination 
policy applicable to employment by Government contractors. 

In its findings, the Commission noted that, although grants-in-aid are similar 
to direct contracts in all pertinent respects, there was no uniform Federal policy 
requiring nondiscrimination in employment. A uniform policy imposed by the 
President would resolve questions about the scope of Executive Order 10925 
which prohibits discrimination in employment under Government contracts. 
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The Commission's conclusions were drawn from studies which it made of the 
following six grant-in-aid programs: aid to schools in impacted areas; aid for 
school construction; hospital construction; airport construction; highway con- 
struction ; and low-rent housing and slum clearance. From its studies of bureau 
policies, the Commission determined that widely divergent attitudes on job dis- 
crimination are held by the administering agencies. For instance, the HHFA 
which administers the slum clearance grants-in-aid, interprets Executive Order 
10925 as applying to employment practices of slum-clearance contractors, on 
the other hand, the Department of HEW has imposed no nondiscriminatory em- 
ployment requirement on either of the school programs which it administers. 

Recommendation §.—The Commission recommended the expansion of Federal 
programs in vocational education and apprenticeship training and proposed the 
initiation of a program for retraining jobless workers with allowance for funds 
to be advanced to workers who must change their place of employment. These 
programs, as proposed by the Commission, would be administered on a nondis- 
criminatory, nonsegregated basis. 

The Commission noted the dearth of qualified Negroes for new openings in 
employment. It placed the blame for this on: (1) The unwillingness of non- 
whites to apply for jobs that were traditionally closed to them; (2) lack of 
publicity about job openings ; and (3) lack of motivation for Negroes to train in 
jobs they know will not be open to them. 

The Commission felt that a vigorous program of training and recruitment 
would serve to alleviate part of the denial of employment opportunities to 


Based on its study of Federal administrative ures governing the voca- 
tional training and recruitment programs, the ission concluded that dis- 
criminatory employment practices were perpetuated since : 

(1) admission to vocational classes (supported by Federal funds) is 
conditioned on an applicant's “chances of securing employment.” 

(2) part-time education, contingent on the worker's employment at the 
time, is denied to nonwhites who cannot obtain the type of employment 
requisite for enrollment in part-time classes. 

(3) the control of admission to apprenticeship programs by labor organiza- 
tions and employers that practice discrimination, deprives Negroes of ap- 
prenticeship tra 

(4) although the 1 Government bears the entire cost of administer- 
ing State employment offices, it has done little to assure that the policies 
of the program—to encourage merit employment and to discourage employ- 
ment discrimination—are being effectuated. In addition, Federal money 
is being used to perpetuate discrimination tn States where segregated offices 
or services are maintained and where discriminatory job offers are handled, 

The Commission's studies in the field of apprenticeship, recruitment, and em- 
ployment education were made in four cities: Atlanta, Baltimore, Detroit, and 
St. Louis, Its study on the State-administered employment offices apparently 
included every = 

Recommendation 5.—Congress should enact legislation to vide equality of 
training and employment opportunities for youth. ik = 

(1) Through Federally subsidized employment and training, and 

(2) Through appropriating funds for special placement programs in the 


Recommendation 6—The Commission proposed that an information program 
be — to inform Negroes about the policy of nondiscrimination in Federal 
employmen 

This recommendation was apparently based on the findi mentioned earlier 
that Negroes often fail to apply for jobs that are open to a a 

Recommendation 7.—That steps be taken, either by Executive or congres- 
sional action, to reaffirm and strengthen the Burean of Employment Security 
policy, in rendering recruitment and placement services, of encouraging merit 
employment and assisting minority group members in overcoming obstacles to 
employment and in obtaining equal job opportanities, In this connection, con- 
sideration should be given to changing the method utilized to determine Federal 
appropriations to State employment offices, presently keyed primarily to the 
number of job placements made, to reflect other factors («uch as the greater de- 
gree of difficulty and time involved in placing qualified minority group workers) 
so that the budgetary formula used will encourage rather than discourage re- 
ferral on a nondiscriminatory basis. In addition, regulations and statements of 
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Boley with respect to the operation of State employment offices should be re- 
ane ed to insure that Such regulations and statements conform to the overall 
policy of discouraging employment discrimination and encouraging merit 
employment.” 
Recommendation 8.—That the President direct the Secretary of Labor to 
grant Federal funds for the operation of State employment offices only to those 
offices which offer their services to all, on a nonsegregated basis, and which 
refuse to actept and/or process discriminatory job orders. 

Recommendation 9—The Commission proposed that the Labor-Management 
and Disclosure Act of 1959 be amended to include a provision that no labor 
organization shall refuse membership to, segregate, or otherwise discriminate 
against any person on grounds of race, color, or national origin. 

This, according to the Commission, would fill a void which now exists in 
“nese law. At present the law specifically prohibits discrimination by labor 

‘ Many unions, particularly those engaged in the crafts and building construc- 
tion, have failed to eliminate discrimination in job opportunities to Negroes. 
The Commission studied conditions in three cities and collected information from 
many union locals to provide the basis for its recommendation and findings. 


SumMMakry. or 1961 Report on JusTice 


Three areas were investigated. These were unauthorized police violence, 
“private” violence, and exclusion from jury service. Private violence appears 
to be violence perpetrated by private citizens unimpeded by law enforcement 
officers who take no preventative measures. In these two areas numerous factual 
instances of such violence are reported; they include examples from both North 
and South. Generally, the victim is Negro, although there are instances involv- 
ing American Indians and Caucasians. Examples of exclusion from jury serv- 
ice are limited to a few Southern States. 

The report concludes that existing remedies are inadequate to meet the 
Situation. 

Federal criminal remedies for unlawful official violence are inadequate be- 
cause: “of difficulties inherent in the cases such as the problem of proof; the 
policies and procedures of the Department of Justice; and weaknesses of the 
statutes.” 

Specifically : 

“1. Among the policies and procedures of the Department of Justice that have 
hampered Federal criminal prosecutions for unlawful official violence have been 
excessive reliance on signed complaints from aggrieved individuals despite the 
fact that many victims of police misconduct are unaware of their rights, or 
fearful to press them ; a tendency to close some cases without complete investiga- 
tion; and deference to State authorities which results in withholding any in- 
vestigation ‘pending State action even at the risk of allowing evidence to grow 
stale. 

“2. FBI agents charged with the duty of civil rights acts investigations, are 
sometimes placed in a difficult position when they must investigate allegations 
of misconduct against local policemen. The cooperation of local officers is essen- 
tial to the FBI in investigating and apprehending those who violate Federal 
eriminal statutes not related to civil rights. Moreover, victims and witnesses 
of police misconduct are sometimes hesitant to give information to Federal 
authorities because of the cooperative relationship between the FBI and local 
policemen. P 

“2 Difficulties also arise from the language of section 242, as interpreted by 
the Supreme Court in Screws v. United States. The requirement of “specific in- 
tent”—as opposed to the usual general criminal intent—for conviction under the 
statute severely limits the statute’s applicability.” 

Federal civil remedies are inadequate because: One deterrent to the filing 
of civil suits is the fact that even if a victim of official violence sues successfully, 
few police officers are able to satisfy a substantial money judgment. Successful 
suits are rare. ibe 

To remedy these defects the Commission suggests: : 

“1, That Congress consider the advisability of enacting a companion provision 
to section 242 of the United States Criminal Code which would make the penal- 
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ties of that statute applicable to those who maliciously perform, under color of 
law, certain described acts including the following : 

“(a) subjecting any person to physical injury for an unlawful purpose ; 

“(b) subjecting any person to unnecessary force during the course of an 
arrest or while the person is being held in custody ; 

“(e) subjecting any person to violence or unlawful restraint in the course 
of eliciting a confession to a crime or any other information ; 

“(d) subjecting any person to viclence or unlawful restraint for the pur- 
pose of obtaining anything of value: 

“(e) refusing to provide protection to any person from unlawful violence 
at the hands of private persons, knowing that such violence was planned 
or was then taking place; 

“(f) aiding or assisting private persons in any way to carry out acts of 
unlawful violence. 


“2. That Congress consider the advisability of amending section 1988 of title 
42 of the United States Code to make any county government, city government, 
or other local governmental entity that employs officers who deprive persons 
of rights protected by that section, jointly liable with the officers to victims of 
such officers’ misconduct.” 

The Commission, noting the fact that few charges of police violence are brought 
against Federal law enforcement officers and many are brought against State 
law enforcement officers, suggests that a program to improve the caliber and 
training of State law enforcement officers might be helpful in decreasing inci- 
dents of police violence. It therefore suggests the following program : 

“That Congress consider the advisability of enacting a program of grants-in- 
aid to assist State and local governments, upon their request, to increase the 
professional quality of their police forces, Such grants-in-aid might apply to 
the development and maintenance of (1) recruit selection tests and standards; 
(2) training programs in scientific crime detection; (8) training programs in 
constitutional rights and human relations; (4) college level schools of police 
administration and (5) scholarship programs that assist policemen to receive 
training in schools of police administration.” 

Regarding the problem of exclusion from jury service the Commission found 
that “the burden of combating such racial exclusion from juries now rests en- 
tirely on private persons—almost invariably defendants in criminal trials.” 

“Only criminal remedies are available to the Federal Government to combat 
unconstitutional jury exclusion. The Federal Government has successfully in- 
voked a criminal statute only once, in the late 1870's.” 

The Commission ag oye woameete that: 

“Congress consider visability of empowering the Attorney General to 
bring civil proceedings to prevent the exclusion of persons from jury service on 
account of race, color, or national origin.” 


Crvm. Rionts, Uxrrep Srares or Awentca, Prrurc Scnoois, SouTHERN 
STATES, 1962 


Norr.—This report contains no recommendations or proposals by the 
Commission. It does, however, contain reports on the progress and the 
lack of progress in public school desegregation in several Southern States. 

The geographical scope of this report and the manner in which it prepared 
are described in the introduction on page 1 of the report, as follows: 
“* * © the Commission decided to undertake a series of studies in individual 
udes the 


reporter, a consultant to the Commission, was not a resident 

had visited Memphis regularly over a period of 3 years poh hen por beard 

there. The work was supervised by the Public Education Section of the Com- 

mission staff. To the greatest extent possible, editing of reports prior to publi- 

cation was done in consultation with the individual reporters. 
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The cost of each report is listed below - + a 
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Kentucky report by Laurence W. Knowles, University of Louisville___ $1, 894. 00 


North Carolina report by Richard B. Day, University of North Caro- 
lina Law School 


a ee 1, 725. 00 
ennessee report * by Eugene G. Wyatt, Vanderbilt University Law 

SOHOGI ae Sper eS See ed te ne eet 2, 371. 95 
Virginia report by Edward A. Mearns, Jr., University of Virginia Law 

SCROO| 2 =o ot ne ST ee oe OE ey 1, 770. 00 


‘The Memphis portion of the Tennessee report was compiled by G. W. Foster, Jr., a 


consultant to the Civil Rights Commissi i 
SONAR LARUE) pit g ssion. Mr. Foster was compensated for his work on 


Civit RicHts Commission—Housine IN WASHINGTON, APRIL 12, 18, 1962 


The Commission reaffirmed its 1961 recommendation that the President issue 
an Executive order on equal housing opportunity on a nationwide basis. The 
President has since issued such an order. The Commission recommended the 
following : : 

“Recommendation 1.—That the Board of Commissioners of the District of 
Columbia issue and effectively implement an appropriate regulation prohibiting 
discrimination on the basis of race, color, religion, or national origin in the sale, 
rental, or financing of housing accommodations within the District of Columbia.” 

_The Commission pointed to the trend of increasing nonwhite population of the 
city and the white movement to the suburban areas. Testimony was adduced 
that discrimination is still apparent in numerous areas, the effect of which is 
to deny adequate housing to nonwhite individuals, especially better housing. 
The effect is to restrict Negro families to certain areas. In the suburbs, the dis- 
crimination has taken the form of restricting nonwhites to certain areas and, 
as often has been the case, forcing them out of established areas by abuse of 
zoning and eminent domain procedures. 

Some 40 witnesses testified during 2 days of hearings; and in addition 14 
statements were submitted for the record. The witness list included individuals 
of all related areas of interest, such as persons charged with carrying out the 
Federal housing program, representatives of the real estate profession, attorneys 
and members of various professional and religious groups, representatives of 
civic organizations and unions and private citizens. 

Concurring statement by Rankin and Storey: There is general acceptance that 
racial restrictions have been established by builders, real estate brokers and 
lending institutions, and that such practices limit the freedom of choice of 
citizens. However, it is hoped that the Board of Commissioners will not make 
this recommendation applicable to sales and rentals by individual owners of 
the homes they occupy—to do so would be to trespass on individual property 
rights. The competency of an administrative agency to determine whether 
the motives of a homeowner are good or bad, selfish or unselfish, etc., is subject 
to considerable doubt. 

“Recommendation 2.—That the Board of Commissioners require the suspension 
or revocation of a broker’s license or license to provide housing accommodations 
issued under the District of Columbia Code where the individual participates 
or engages in any act prohibited by such regulation as may be promulgated in 
accordance with recommendation 1.” 

This arises from the findings that certain procedures are and have been used 
by real estate salesmen and brokers which tend to discriminate. Several wit- 
nesses related that the brokers will generally refuse to show a Negro a house in 
an all-white area, or will flatly refuse to sell to him. Witnesses also stated 
that certain banking institutions would refuse a loan to an individual Negro 
attempting to buy into an all-white neighborhood. 

In answer to these allegations, testimony was adduced at the hearings that 
the brokers are merely carrying out the instructions of the landowners who 
placed the land with them for sale, and that they were under an obligation to 
those clients. Additionally, it was pointed out that the code of ethics of the 
National Association of Real Estate Boards provides : 

“The realtor should not be instrumental in introducing into a neighborhood 
a character of property ot use which will clearly be detrimental to property 
values in that neighborhood.” 
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Along this line it is generally considered to be an unethical act by a real estate 
broker to sell a house to an individual whose presence would destroy the value 
of land in that area. 

Additionally, to the charges that the Negro cannot get a mortgage loan to buy 
into a white area, representatives of banks, mortgage ies, efc., stated 
that it would result in an appreciable loss of business and would undermine the 
value of the mortgage by eroding the value of the property. The gist of the 
argument was that the brokers and institutional lenders must be concerned 
initially with the security of the property and what they feel will insure the 
resale value of the property. 

“Recommendation 3.—That the Board of Commissioners issue a regulation de- 
claring racial and religious restrictions contained in instruments affecting title 
to real property to be void and of no effect.” 

In addition to the simple refusal to sell to members of a minority race, the 
witnesses pointed out that another mechanism for discrimination is the covenant 
not to sell to members of minority groups. Although such covenants are 
judicially unenforcible, witnesses stated that they are still in general use. The 
reason seems to be that many people do not know these covenants cannot be en- 
forced, or perhaps that the individual executing such a covenant feels an obli- 
gation to keep his agreement. 

Some witnesses stated that elimination of the covenants would have no real 
effect on the situation. Others felt that a law should be enacted prohibiting such 
covenants from being recorded in light of the psychological effect they seem to 
have. 

“Recommendation 4.—That the National Capital Regional Planning Council 
establish a standing committee on minority housing problems to assure that the 
rights of the members of minority groups are protected in regional plans and 


because of highway or schoo! construction, urban renewal, or other Government 
action. This service should Include aid in finding decent housing, and providing 
for financial aid to such families. 

“Recommendation 6—That the President request the Justice Department to 
look into whether acts of the members of the housing and home finance industry 
in Washington area constitute a violation of the antitrust laws of the United 
States; and, if so, that the Department institute appropriate proceedings against 
such members.” 

This recommendation is based upon testimony by several witnesses at the hear- 
ings that the practices by brokers, loan institutions, etc. might be violative of the 
existing antitrust legislation. It was pointed out that this would perhaps neces- 
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The Commission notes that the present policy with respect to FHA loans and 
VA loans is to refuse to do business with a builder who has violated a State or 
city law against discrimination. Thus, if there are no local laws regarding 
discrimination, the Federal Government in effect acts through these agencies 
to further discriminatory practices. 

Additionally, only one of the Federal agencies (Federal Home Loan Bank 
Board) has adopted a clear policy opposing discrimination. The Commission 
feels there is a great need for these Federal supervisory agencies to exert full 
authority to secure equal access to home mortgage credit. 

In light of its findings, the Commission recommended that the following 
changes be instituted : 

“Recommendation 1.—That the President issue an Executive order, stating 
the national objective of equal opportunity in housing and specifically directing 
all Federal agencies concerned with housing to shape their policies and practices 
to make the maximum contribution to the achievement of this goal; and that 
the President use his good offices to stimulate the participation of all elements 
of the housing and home finance industries in the achievement of the national 
objective of equal housing opportunity. 

“Recommendation 2.—That the President (a) direct FHA and VA, on a nation- 
wide basis, to take appropriate steps to assure that builders and developers will 
not discriminate on the grounds of race, color, or creed in the sale or lease of 
housing built with the aid of FHA mortgage insurance or VA loan guarantees; 
(b) direct FHA, VA, and FNMA to take appropriate steps to assure nondiscrimi- 
nation by lending institutions with which these agencies have dealings; (c) 
direct FHA and VA, in selling or leasing reacquired housing, to take appropriate 
steps to assure that such Government-owned housing will be available on a non- 
discriminatory basis; (d) designate open occupancy housing for FNMA special 
assistance. 

“This recommendation also included that as to (a) such steps may include an 
agreement in writing containing a non-discrimination provision; as to (b), such 
steps may include such an agreement in writing or an “ approval” of the lending 
institution based on nondiscriminatory criteria; and as to (¢), such steps may 
include requirement that the broker acting as agent of FHA or VA must not 
discriminate.” 

This recommendation is similar to the action taken recently by the President 
in his Executive order. 

“The gist of the change would be that no longer would these agencies be bound 
only by nondiscrimination clauses presently existing under the applicable State 
law, but also such nondiscrimination clauses would be placed upon their oper- 
ations within their Federal framework through the 14th amendment. 

“According to the recommendation, the agencies must ‘take appropriate steps 
to assure’ that the parties will not discriminate. As footnoted, the Commission 
states only that this action may include an agreement in writing containing a 
nondiscrimination clause, but make no further suggestions as to how such 
policy might be implemented. 

“The Commission bases Federal intervention into this area on the premise 
that ‘Mortgage financing is * * * the fountainhead of the housing industry,’ 
and in the past the Federal Government has moved to a large degree of control 
over how privately owned and controlled mortgage credit institutions conduct 
themselves. The Commission found that often these institutions, as well as 
banks, were operating discriminatorily, citing as authority the hearings held at 
Detroit, California, Ohio Conference of 1961, and hearings on the Housing Act 
of 1957 before the Subcommittee on Housing of the House Banking and Currency 
Committee (85th Cong., Ist sess. 566 (1957).)” 

As to whether such policy change could be implemented, the Commission states 
that each of these agencies could adopt a nondiscrimination policy under their 
framework. HE.g., the act creating the Federal Home Loan Bank System pro- 
vides, 

(a) The Board * * * shall have power to adopt, amend, and require the 
observance of such rules, regulations, and orders as shall be necessary from 
time to time for carrying out the purposes of the provisions of this act. 
(Federal Home Loan Bank Act, sec. 17, 47 Stat. 737 (1932), 12 U.S.C. sec. 
1437 (1958).) 

(b) No institution shall be eligible to become a member of, or a non- 
member borrower of, a Federal home loan bank if, in the judgment of the 
board, * * * the character of its management or its home-financing policy 
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is inconsistent with sound and economical home financing, or with the pur- 
poses of this act.” (Id. sec. 4(a), 47 Stat. 726 (1982), 12 U.S.C. sec. 
1424(a) 1958).) wis 

The Commission feels that these provisions would be sufficient for the adopti 
of a policy of nondiscrimination in the Federal Home Loan Bank System, as 
would similar provisions in the other Federal agencies. 

“Recommendation 3.—That the Federal Government, either by Executive or 
by congressional action, require all financial institutions engaged in a mortgage 
loan business that are supervised by a Federal agency to conduct such business 
on a nondiscriminatory basis, and to direct all appropriate Federal agencies to 
devise reasonable and effective implementing procedures.” 

Concurring in part, dissenting in part, Commissioner Rankin cites the danger 
of “wholesale Federal intervention” in this area. Exacting thought must be 
devoted to developing limited measures to assure nondiscrimination without 
infringing the right of financial institutions to pursue their economic policies 
free from unwarranted —* control. — feels = measures should be 
devised to free mortgage credit from possible rimination. 

Dissent by Vice Chairman Storey: Storey is opposed to further intervention 
by the Federal Government into the affairs and policies of private financial 
institutions. He notes that a great number of factors motivate an institution 
in its decision to grant loans or not, and the first duty of such officials is to make 
a prudent investment. Private institutions will lend their money on a nondis- 
criminatory basis when it is in their best interest to do it. 

“Recommendations, such as this, for increasing Federal control assume a 
totally powerful National Government with unending authority to intervene in 
all private affairs among men, and to control and adjust property relationships 
in accordance with the judgment of Government personnel. It is at this level 
that a more serious and obvious weakness arises, because political employees 
are seldom absolutely objective. 

“Therefore, a great deal of caution is needed before succumbing to the polit- 
leally tempting suggestion of resorting to Federal Government for increased 
control, 


“Successful regulation must be limited to issues that cannot be dealt with by 
voluntary association and, even then, only after imperative need for more exten- 
sive Federal intervention into private affairs has been established.” 

The Commission pointed to the necessity for action by the President to imple- 
ment this nondiscrimination provision because it would not be well coordinated 
among the necessary agencies unless by Executive order. For these reasons, the 
Commission reiterates its recommendation in its 1959 Report 588 that such action 
be taken by Executive order by the President. 

“Recommendation 4.—That the Federal Government, either by Executive 
order or congressional action, take appropriate measures to require communities 
as 4 prerequisite to receiving Federal urban renewal assistance : 

“(@) to assure that there is a supply of decent, safe, and sanitary housing 
for displacees in fact adequate to the needs of the families displaced ; and 

“() to provide sufficient relocation facilities to assure the relocation of 
such displacees into decent, safe, and sanitary dwellings. 

“Recommendation 5.—That the President direct the Urban Renewal Adminis- 
tration to require that each contract entered into between local public authorities 
and redevelopers contain a provision assuring access to reuse housing to all 
applicants regardless of race, creed, or color.” 

These recommendations were suggested to cover those cases where the Com- 
mission felt that the procedures of condemnation and eminent domain were 
nsed to further discrimination by forcing minority groups to move because of 
urban renewal but later barred them from reoceupying the new developments, 
The Commission received testimony that this wa« simply moving slums from 
one place to another, if the old occupants are not afforded the oportunity te 
relocate in the new developments. The Commission found that often the reason 
for refusal to rent to the old tenants is based on discrimination. 

The Commission states the Federal Government should retain a larger con- 
trol over funds. Indeed, “It is the HH FA, however, that possesses and shonld 


“Recommendation 6—That Congress amend the Highway Act of 19% 
require that in the administration of the interstate highway program, States 
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assure decent, safe, and sanitary housing to persons displaced by highway clear- 
ance; that in those localities where there are agencies administering relocation 
programs, such agencies be made responsible for the relocation of persons dis- 
placed by highway construction; and that Congress provide also for financial 
aid to displaced families in order to facilitate their movement to new homes. 

Recommendation 7.—That the President direct all Federal agencies con- 
cerned with housing and with home mortgage credit to develop procedures for 
obtaining information on the availability of home mortgage credit to nonwhites 
and other minority groups, and the extent to which they participate in the bene- 
fits of the housing programs administered by these agencies.” 


™~™ ~ 
COMPARISON OF FUNCTION OF THE CrviL RIGHTS COMMISSION WITH RELEVANT 
FUNCTION oF CiviL RiagHts Division 


I. FUNCTIONS OF COMMISSION 


(1) Investigate allegations that citizens are being deprived of their right to 
vote and have that vote counted by reason of their color, race, religion, or national 
origin. 

(2) Study and collect information concerning legal developments which con- 
stitute a denial of equal protection of the laws under the Constitution. 

(8) Appraise the laws and policies of the Federal Government with respect 
to equal protection of the laws under the Constitution. 

(4) Conduct such public and executive session hearings throughout the United 
States as may be necessary to perform the duties and accomplish the objectives 
of the Civil Rights Act of 1957. 

(5) Prepare and submit interim reports to the President and the Congress, 
and a final, comprehensive report of its activities, findings, and recommendations 
by September 9, 1959. 

II. CIVIL RIGHTS DIVISION 


The following statements appeared in the appropriation request justification 
for the Civil Rights Division: 

For fiscal 1959: 

“In addition to the enforcement of the civil rights statutes it will take on a 
program of liaison and consultation with law-enforcement agencies and other 
officials of the States in order to promote understanding of the problems and to 
place the State and Federal responsibilities in their proper perspective.” 

Commenting on this Mr. W. W. White stated: 

“We have in mind the great importance of the collection of far greater in- 
formation—both factually and legally, in the whole civil rights area * * *. We 
think that without such activity we just cannot do the job.” 

In January 1962, testifying for appropriations for 1963, Attorney General Ken- 
nedy stated : 

“Tn the field of civil rights the Department’s basic policy is to seek effective 
guarantees and action from local officials and civic leaders, voluntarily and with- 
out court action where investigation has disclosed evidence of civil rights vio- 
lations.” 


Comparison of budgets of Civil Rights Division, Department of Justice, 
with Commission on Civil Rights 


Civil Rights Commission Civil Rights 
Division 
RIS CHU RODE ee aoe Se noe bea oenaneeeeee $200,000 from President’s Emergency Fund_ 1 $148, 000 
Pees |CUC) 5 ae ae Se EE ee ee $777,000_ ____- ee ee @ 
Fiscal 1960_.__...---------------------------- $850,000, Public Law 86-678__--.-.---------- 517, 000 
Sy (es |! 7) a ee = ee eee $888,000, Public Law 87-264-____.-.---------- 689, 000 
AOC) pe a an Een ome See a eee 2 $950,000, Public Law 87-843__-_-----.-------- 768, 000 


ee ooo 


1 Still part of Criminal Division. 
2 $487,850 and $40,130 (pay increase). 
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Activities or Crvit RieHrs Drvision or Justice DEPARTMENT ACCORDING TO 
THE ANNUAL Repost or ATrorNEY GENERAL, 1962 


L. VOTING RIGHTS 


During 1962 a total of 3,083 complaints were received which merited investiga- 
tion and hearings; 32 cases were filed as a result of these complaints; 3 had 


Il. INTERSTATE TRANSPORT 


Two hundred and ninety-nine bus stations were investigated by the FBI. Out 
of 33 stations practicing segregation, 14 complied voluntarily with the 
Division's request for desegregation ; 9 suits were brought which resulted in 7 
court orders of complete relief; 10 stations were still being considered when the 
report was made 

Sixty-eight railroad stations voluntarily compiled with the Division's requests. 

Of 165 er yt all Sr ere voluntarily. These four airports were 

ollowing 


U.S. Commissron on OCrvm. Rients, Wasnineron, D.C. 


Recapitulation of complaints received during the period July 1, 1962, through 
May 17, 1963 (pursuant to Public Law 85-315, seo. 104 (a) (1) (2) (8)) 


SS EEL ODE READ LAI PALA etc 31 
I III, escennteeetmmee meena aneeleeiinia 
EEE EA ODES 7 


Total voting complaints received_...........-. 
=— 
oS EE Se a | 


Administration of jastice......__.. ane | 


RTS val Cale tg Re a Ml ls 
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Voting complaints filed pursuant to Public Law 85-315, sec. 104(a) (1), listed by 


State and category—Period covered: From the organization of the Commission 
through May 17, 1968 


Sworn ! Unsworn ? General Total 
irregularities * 
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RF OME ee ee eens 
Pennsylvania. --..--------------- 
Rhode Island--....---------------------------- 
South Carolina.__....-.------.----=------=----- 
South Dakota____------------------------------ 


~ 
ts 


Total by category------------------------ 177 139 740 
Grand total of all complaints received_._-|--------------|--------------|-------------- 740 


eae eS aes Os See. 
1 Sworn voting complaints are those in writing and under oath or affirmation alleging unlawful denial of 


ve that vote counted. 
CE ee eee ne complaiTts are those in writing but not under oath or affirmation alleging unlawful 


; ote and have that vote counted. 
Se aine teregninrities complaints are either sworn or unsworn complaints alleging that unlawful 
restraint or hardship was placed upon the com lainant, or that the complainant was subjected to some 
unlawful, discrimination in the exercise of his suffrage rights. { 
431 voting complaints received from Mississippi since Mar. 15 of this year: 3 sworn, 28 unsworn. 
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Complaints filed pursuant to Public Law 85-315 
Period covered; F. 
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Brier or Morgan v. Unrren Srates (304 U.S. 1) 


Appellants, market agents, challenged the validity of an order of the 
of Agriculture fixing maximum rates to be charged by them at the Kansas City 
Stockyards pursuant to be Packers and Stockyards Act, 1921, 42 Stat. 159; 7 
U.S.C. 181-229. 

The appellants claim that the Secretary did not accord them a hearing which 
the statute requires as a prerequisite to a valid order. The Supreme Court 
sustained this contention. 

The procedure followed by the Department of Agriculture was the following: 

Testimony was taken from both sides by an examiner of the Department. 
Oral argument was heard by the Secretary. A brief was submitted by 
the appellants, but none was submitted by the Government. Findings were 
prepared by the Department. The Secretary based his decision on these 
findings, ex parte conversations with Department officials and sketchy review 
of the record. 

The Court held that in a quasi-judicial hearing, which this was, since the 
outcome affected appellants’ property rights, a hearing which did not afford 
appellants the opportunity to contest the findings of the Government did not 
meet the requirements of law in that they were not “in accordance with the 
cherished judicial tradition embodying the basic concepts of fair play. 


Greene v. McEtroy (360 U.S. 474) 

Petitioner, an aeronautical engineer with a private firm, lost his job after 
the Navy revoked his security clearance. The hearing procedures afforded 
petitioner did not accord him the rights of confrontation and cross-examination. 

The Court beld that since the clearance procedure is of questionable constitu- 
tionality, it could not be adopted without explicit congressional authorization. 
The Court found that there was no such authorization. The Court considered 
the procedures to be of questionable constitutionality in that a person would be 
deprived of the right to follow his chosen occupation without a full hearing. 


Wriuines ve. Commrrres On CranacTer AND Frrness, Pre. 
May 13, 1968 

Facts 

Petitioner passed the New York bar examinations in 1936 and since that time, 
intermittently has been seeking admission to the bar. In 1988 the character 
and fitness committee, after several hearings, refused to certify to the Appellate 
Division of the New York Court of Appeals that Willner possessed the requisite 
character for membership in the bar. In 1943 the appellate division refused to 
review its 1988 opinion. Permission of the appellate division is nécessary before 
one can reapply for admission, once admission has been denied. In 1948, the 
appellate division granted Willner permission to reapply and after two hearings, 
the character committee again refused to certify him. In 1951, Willner again 
applied to the appellate division which denied his application. A similar appli- 
cation was denied in 1%4; the court of appeals refused leave to appeal, and 
the Supreme Court denied certiorari. 

— division denied Willner’s final application to reapply in 1960 
the rt of Appeals granted leave to appeal and then affirmed the action 
of the appellate division holding that Willner had not been denied due process 
of law (11 New York 2d 866). Willner had contended that he “was never 
afforded the opportunity of confronting my accusers, of having the accusers 
sworn and cross-examining them, and the opportunity of refuting the accusations 


Holding 

The Supreme Court, per Justice Douglas, reversed the court of appeals. He 
stated: “We have emphasized in recent rears that procedural due process often 
requires confrontation and cross-examination of those whose word deprives a 
person of his livelihood.” The Court stated that Willner was denied due process 
of law in that he was not allowed to confront and cross-examine the adverse 
witnesses whose testimony was relied on by the character committee. The Court 
noted that the “role of the committee is more than that of a mere investigator.” 
Goldberg concurring (Justice Brennan aud Justice Stewart). 
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Brier oF HANNAH v. LarcHe (363 U.S. 420 (1960) ) 
Facts 


The Commission on Civil Rights adopted rules of procedure which provided 
that the identity of compiainants need not be disclosed and that witnesses sum- 
moned to appear before the Commission could not cross-examine other witnesses 
called by the Commission who accused them of illegal acts. These rules were 
challenged by registrars and private citizens of Louisiana in connection with 
hearings on voting rights which the Commission intended to hold in Shreveport. 
These persons, who had been subpenaed to appear, petitioned the U.S. District 
Court for the Western District of Louisiana to enjoin the hearings on the basis 
that these rules were unconstitutional because they denied witnesses the right 
to cross-examination and confrontation in violation of the fifth amendment. 

The district court enjoined the hearings on the theory that there was no 
congressional authorization for adoption of the challenged rules (following 
Greene v. McElroy) and therefore the Commission was without power to adopt 
them (Larche v. Hannah, 177 F. Supp. 816). 

Holding 


' The Supreme Court (Chicf Justice Warren) reversed the district court, hold- 
ing that the Commission had the power to promulgate the rules in question ; and 
that those rules were constitutional as the Commission exercises an investiga- 
tory, not an adjudicatory function. 


Argument 


1. It is clear that Congress authorized the Commission to promulgate such 
rules because— 

(a) the legislation establishing the Commission specifically mentions cer- 
tain safeguards which must be given to witnesses. Confrontation and cross- 
examination are not included (42 U.S.C. 1975(a)). 

(b) a bill embodying these rights was defeated by the Congress at the 
time of passage of the Civil Rights Act of 1957. 

2. The requirements of due process vary with the type of proceeding involved. 
Historically, investigatory hearings are not surrounded by the rights of con- 
frontation and cross-examination. This is true in legislative, executive, and ad- 
ministrative hearings. 

The fact that witnesses might be exposed to “public opprobrium and scorn, 
the distinct likelihood of losing their jobs, and the possibility of criminal prose- 
eutions,” does not entitle the witnesses to the rights sought as “they would not 
be the result of any affirmative determinations made by the Commission, and 
they would not affect the legitimacy of the Commission’s investigative function.” 

8. The opinion goes on to outline other agencies’ which deny these rights in 
investigatory proceedings. Among them are the FTC and SEC. An appendix 
details procedures of various agencies. 


OPINION OF JUSTICE FRANKFURTER 
(Concurring) 


Balancing the needs of Government against the need of protecting the indi- 
vidual, the Commission’s rules provide sufficient safeguards such that their rules 
of procedure do not offend due process. See In re Groban (352 U.S. 330) and 
Anonymous v. Baker (360 U.S. 287). 


Justice HARLAN AND JUSTICE CLARK 
(Concurring) 


In re Groban and Anonymous v. Baker are dispositive of the issues presented. 


JustTicE DOUGLAS AND JUSTICE BLACK 
(Dissenting) 


Denial of the rights of confrontation and cross-examination in this case isa 
violation of due process of law. The complaints filed before the Commission 
charge the registrar witnesses with denying them the right to vote. If true, 
this would constitute a Federal criminal violation. The witnesses are thus 
put in the position of being required to testify, without being able to confront 
their accusers, to something which might result in a criminal prosecution being 


brought against them. 
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APPENDIX TO OPINION 


{Footnotes at end of table] 


Agency Scope of agency's investigative authority 


The Commission 


Executive and | The Commission is authorized 
may subpoena any 


Ad ministra- to ‘‘make such studies and 


tive Agencies? | investigations, . . . and hold person to appear 
Atomic such meetings or hearings as and testify or 
Energy . . « fit) may deem necessary or produce documents 
Commis- proper to assist it in exercising” | “‘at any desig- 
sion. any of its statutory functions. nated place.” 68 


Stat. 948, 


68 Stat. 948, 42 U.S.C. § 2201 (ce). 42 
U.S. C. § 2201 (c). 
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OF THE COURT! 


The type of notice required 
to be given in investigative 
proceedings ? 


This is not specified 
by statute. The 
Commission’s Rules 
of Practice provide 
that ‘(t]he procedure 
to be followed in 
informal hearings 
shall be such as will 
best serve the 


earing.”’ 
§ 2.720. The Rules 
of Practice do not 
require any specific 
type of notice to be 
given in informal 
hearings. Ibid. 


[Footnotes at end of table] 


The right, if any, of persons 
affected by an investiga- 
tion to cross-examine 
others testifying at in- 
vestigative proceedings 4 


This is not specified 
by statute. The 
Commission’s Rules 
of Practice do not 
require that those 
summoned to appear 
before informal 
hearings be given 
the right to cross- 
examine other 
witnesses. Rather, 
the Commission is 
given the discretion 
to adopt those 
procedures which 
“will best serve the 
urpose of the 
earing.” 10 CFR 


§ 2.720 
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Miscellaneous comments 


The Commission’s 
Rules of Practice 
draw a sharp 
distinction between 
informal and formal 
hearings. Formal 
hearings are used 
only in ‘‘cases of 
adjudication,’’ 10 
CFR § 2.708, and 
parties to the 
hearings are given 
detailed notice of 
the subject of the 
hearing, zd., § 2.735, 
as well as the right 
to cross-examine 
witnesses, td., § 2.747. 
Informal hearings 
are used in 
investigations ‘for 
the purposes of 
obtaining necessary 
or useful information, 
and affording 
participation by 
interested persons, in 
the formulation, 
amendment, or 
rescission of rules 
and regulations.” 
Id., § 2.708. The 
safeguards which 
are accorded in the 
formal, adjudicative 
hearings are not 
mentioned in the 
Commission’s Rule 
relating to informal 
hearings. Id., 
2.720 
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Scope of agency's investigative authority 


(1) The Commis- 


Federal (1) The Commission is author- 

Communi- | ized to investigate any matters | sion may “sub- 
cations contained in a complaint “in pena the attend- 
Commis- such manner and by such ance and testi- 
sion. 


means as it shall deem oly — 
48 Stat. 1073, 47 U.S. C. f 208. 
The Federal Communica- 
tions Commission was also au- 
thorized to conduct a special 
investigation of the American 
Telephone and Telegra 
Company, and to obtain infor- 
mation concerning the com- 
pany’s history and structure, 
the services rendered by it, its 
failure to reduce rates, the 
effect of monopolistic control 
on the erm sot the methods 
of competition in by 
the company, and the com- 
fot Se attempts to influence 
public opinion ty the use of 
propaganda. 49 Stat. 43. 


izing the investi- 
ation of the 
merican Tele- 


phone and Tel 
graph Company. 


) The Commission is suthor- 


are being car- 
ried out; to investigate and 
facts 


the 
Sa vrascincrang tony | matter ander in, 
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The type of notice required 
to be given in investigative 
proceedings? 


This is not specified 
es statute. The 
ommission’s Rules 
of Practice do not 
specify the type of 
notice to be given in 
investigative pro- 
ceedings. However, 
the Rules do provide 
that the “{p]roce- 
dures to be followed 
by the Commission 
shall, unless specifi- 
cally prescribed. . . 
{in the Rules], be 
such as in the opin- 
ion of the Commis- 
sion: will best serve 
the purposes of... . 
{any investigative] 
a 47 
FR $1.10. 


(1) This is not spec- 
ified by statute. 
The Commission’s 
Rules of Practice 
provide that “[a]ny 
party under investi- 
ation compelled to 
urnish information 
or documentary evi- 
dence shall be ad- 
vised with respect to 


The right, ifany, of persons 
affected by an investiga- 
tion to cross-examine 
others testifying at in- 
vestigative proceedings! 


This is not specified 
by statute. Nor do 
the Commission’s 
Rules of Practice 
refer to cross-exami- 
nation in-investi- 
Sle proceedings. 

herefore, whether 
persons appearing at 
an investigation 
have the privilege of 
cross-examining 
witnesses apparently 
depends upon 
whether the Com- 
mission is of the 
opinion that cross- 
examination “will 
best serve the pur- 
poses of such pro- 
ceeding.” 47 CFR 
§ 1.10. It should 
also be noted that 
even in that portion 
of the Commission’s 
Rules relating to 
adjudicative pro- 
ceedings, there is no 
specific provision 
relating to cross- 
examination. Id., 
§§ 1.101-1.193. 


(1) This is not spec- 
ified by statute. 
The Commission’s 
Rules of Practice 
provide that a per- 
son required to tes- 
tify in an investi- 
gative proceeding 
‘may be accom- 
anied and advised 
y counsel, but 


Miscellaneous comments 


It should be noted 
that the Commis- 
sion’s Report on the 
Telephone Investi- 
gation made no 
mention of the type 
of notice, if any, 
given to those 
summoned to appear 
at the investigation. 
Nor was there any 
reference to cross- 
examination. The 
Commission did 
permit the Com- 
pany “to submit 
statements in writ- 
ing pointing out any 
inaccuracies in 
factual data or 
statistics in the 
reports introduced 
in the hearings or in 
any testimony in 
connection there- 
with, provided that 
such statements 
were confined to the 
presentation of facts 
and that no attempt 
would be made 
therein to draw 
conclusions there- 
from.” | “EL. tt. or. 
No. 340, 76th Cong., 
Ist Sess. xviii. 


(1) It is interesting 
to note that the 
Commission’s Rules 
of Practice draw an 
express and sharp 
distinction between 
investigative and ad- 
judicative proceed- 
ings, and that the 
Commission’s Rules 
relating to notice and 
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Scope of agency's investigative authority 


Stat. 722, 15 
U.S.C. § 49. 
(2) The Commis- 
sion was also 
given the sub- 


trust Acts by any corporation; 
and “to investigate . . . trade 
conditions in and with foreign 
countries where associations, 
combinations, or practices of 


manufacturers, merchants, or na power 
traders, or other conditions, under the statute 
may affect the foreign trade of | authorizing the 


investigation of 
the motor vehicle 
industry. 52 
Stat, 218. 


the United States.”’ 38 Stat. 
721-722, 15 U.S.C. § 46. 
(2) The Commission was also 
authorized to conduct a special 
investigation of the motor 
vehicle industry to determine 
(a) ‘“‘the extent of concentra- 
tion of control and of monopoly 
in the manufacturing, warehous- 
ing, distribution, and sale of 
automobiles, accessories, and 
parts, including methods and 
ices used by manufacturers 
for obtaining and maintaining 
theircontrolormonopoly .. . 
and the extent, if any, to which 
fraudulent, dishonest unfair, 
and injurious meth ghud 
pans employed, including com- 
monopolies, price 
fixing, or unfair trade practices”’; 
and (b) “the extent to which any 
of the antitrust laws of the 
United States. . . [were 
being violated.” 52 Stat. 218, 
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to be given in investigative 
proceedings 3 


the purpose and 
scope of the investi- 
gation.” 16 CFR, 
1959 Supp., § 1. 33. 
(2) The Reuse 
sion’s Report on the 
Motor Vehicle In- 
dustry did not indi- 
cate what type of 
notice, if any, was 
given to those sum- 
moned to testify at 
the investigation. 
H.R. Doc. No. 468, 
76th Cong., 1st Sess. 
Presumably, the 
Commission’s regular 
Rules of Practice 
obtained. 


The right, if any, of persons 
affected by an investiga- 
tion to cross-examine 
others testifying at in- 
vestigative proceedings 4 


counsel may not, as 
a matter of right, 
otherwise partici- 
pate in the investi- 
gation.” 16 CFR, 
1959 Supp., § 1.40. 
Moreover, while 
the Rules of Prac- 
tice make no men- 
tion of the right to 
cross-examine wit- 
nesses in investiga- 
tive proceedings, see 
id., § 1.31-1.42, 
such a right is spe- 
cifically given to 
parties in an adjudi- 
cative preerep nies 
HGl 

(2) The cone 
sion’s Report on the 
Motor Vehicle In- 
dustry did not refer 
to cross-examina- 
tion. H.R. Doc. 
No. 468, 76th Cong., 
1st Sess. Pre- 
sumably, the Com- 
mission’s regular 
Rules of Practice 
obtained. 


a lg se ee*"" 


Miscellaneous comments 


cross-examination in 
investigative pro- 
ceedings are very 
similar to those 
adopted by the Civil 
Rights Commission. 
(2) It should also be 
observed that FTC 
investigations may 
be initiated “‘upon 
complaint by meim- 
bers of the consuming 
public, businessmen, 
or the concerns ag- 
grieved by unfair 
practices,’ 16 CFR, 
1959 Supp., § 1.11, 
and that complaints 
received by the Com- 
mission may charge 
“any violation of 
law over which the 
Commission has juris- 
diction.”’ Jd., § 1.12. 
(3) Also relevant to 
our inquiry is the 
fact that the Com- 
mission does not 
“publish or divulge 
the name of an ap- 
plicant or complain- 
ing party.” Id., $1.15. 
(4) Finally, it is im- 
portant to observe 
that the FTC, 
unlike the Civil 
Rights Commission, 
has the authority to 
commence adjudica- 
itye eure conedicies 
upon the 

aeeeal obtained 
by means of inves- 
estive proceedings. 

., § 1.42. 
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Agency Scope of agency's investigative authority 


Under the National Labor 


Labor Re- | Relations Act, the Board is 
lations ven the power to investigate 
Board. ot ee id charges submitted 


to it relating to union repre- 
sentation and unfair labor 


Sata 61 Stat. 144, 149, 
U.S.C. §§ 159 (c), 160 @). 


(1) Under the Securities Act of 

1 as amended, the Com- 
change is authorized to con- 
Commis- duct “all investigations which 
sion, + + « &re necessary and proper 


for the enforcement of” the 
~ 48 Stat. 85, 15 U.S. C, 


{b). 
The Securities Exchange 


of 1934 authorizes the 
Commission to “make such 


| Stat. 899, 15 U.S. C. § 78u (a). 
@) The Public Utility Holding 
? by of) em- 
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otto 
inves a- 
tions . . . the 
Board [may] . . - 
copy any evidence 
of any person be- 
ing investigated 
or 


61 Stat. 150, 29 
U.S.C. § 161. 


All of the Acts 
which authorize 
the Commission to 
conduct investiga- 
tions Se eooe 
upon it the power 
to subpoena wit- 


vestigation. 
1953, 48 Stat, 85 
is. 8. ‘ 
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The type of notice required 
to be given in investigative 
proceedings 3 


This is not specified 
by statute. The 
Board’s Statements 
of Procedure and 
Rules and Regula- 
tions provide for the 
preliminary investi- 
gation of all petitions 
and charges received 
by the Board. Al- 
though a copy of the 
initial charge may 
be served upon an 
alleged violator, 
there is no specific 
rule requiring the 
Board to give notice 
of the preliminary 
investigation. See 
29 CFR, 1960 Supp., 
§§101.4, 101.18, 
101.22, 101.27, 
101.32, 102.63, 
102.77, 102.85. 


This is not specified 
by statute. Nor do 
the Commission’s 
Rules of Practice 
relating to formal 
investigations make 
any mention of the 
type of notice which 
must be given in 
such proceedings. 

17 CFR § 202.4. 
The Commission’s 
Rules do provide for 
the giving of notice 
in adjudicative pro- 
ceedings, id., 1959 
Supp., § 201.3, but 
this provision is 
made specifically in- 
applicable to inves- 
tigative proceedings, 
Id., § 201.20. 


The right, if any, of persons 
affected by an investiga- 
tion to cross-examine 
others testifying at in- 
vestigative proceedings 4 


This is not specified 
by statute. The 
Board’s Statements 
of Procedure and 
Rules and Regula- 
tions provide for the 
right to cross-ex- 
amine witnesses at 
formal, adjudicative 
hearings, 29 CFR, 
1960 Supp., 
§§101.10, 102.38, 
102.66, 102.86, 
102.90, but there is 
no such provision 
with regard to pre- 
liminary investiga- 
tions. Jd., §§101.4, 
101.18, 101.22, 101.27, 
101.32, 102.63, 102.77, 
102.85. 


This is not specified 
by statute. The 
Commins Rules 
of Practice make no 
mention of the right 
to cross-examine 
witnesses in investi- 
gative Piner epee 
17 CFR § 202.4. 
Parties are given the 
right to cross-ex- 
amine witnesses in 
adjudicative pro- 
ceedings, id., , 
201.5, but this pro- 
vision is made spe- 
cifically inapplicable 
to investigative 
roceedings. I/d., 
201.20. 


Miscellaneous comments 


It should be noted 
that the National La- 
bor Relations Board 
may use the informa- 
tion collected during 
preliminary investi- 
gations to initiate 
adjudicative proceed- 
ings. 61 Stat. 149, 
29 U.S. C. § 160 (I). 
The Commission on 
Civil Rights has no 
such power. More- 
over, the Board, 
unlike the Civil 
Rights Commission, 
may use the informa- 
tion obtained by it 
through investiga- 
tions to petition the 
federal courts for 
appropriate injunc- 
tive relief, 61 Stat. 
a. 29 U.S. C. § 160 


The Securities and 
Exchange Commis- 
sion’s procedures for 
investigative pro- 
ceedings are very 
similar to those of 
the Civil Rights 
Commission. Inves- 
tigations may be 
initiated upon com- 
plaints received from 
members of the pub- 
lic, and these com- 
plaints may contain 
specific charges of 
illegal conduct. 17 
CFR § 202.4. It 
should be noted, 
however, that the 
Securities and Ex- 
change Commission, 
unlike the Civil 
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Extent of agency's sub- 


Scope of agency's investigative authority poena power in investi- 
gative proceedings 


tions, practices, or matters ties Exchange 
which it may deem necessary Act of 1934, 48 
or appropriate to determine Stat. 900, 15 UL. 
whether any person has vio- S. C. § 7s8u (b); 
lated or is about to violate any | Public Utility 
provision of . (the Act] or Holding Company 
any rule or regulation there- Act of 1935, 49 
under, or to aid in the enforce- | Stat. &31, 15 
ment of the provisions of . . . U.S. C. § 79r 
{the Act], in the prescribing of (c); Trust Inden- 
rules and regulations there- ture Act of 1939, 
under, or in obtaining informa- | 53 Stat. 1174, 15 
tion to serve as a basis for rec- | U.S. C. § 77uuu 


ommending further legislation a); Investment 

concerning the matters to mpany Act of 

which . {the Act vias 1940, 54 Stat. 

49 Stat. 831, 15 U. C. § 79r 842, 15 U.S. C. 

(a a). § 80a—41 (b); In- 

4) The Trust Indenture Act vestment Ad- 

of 1939 authorizes the Com- visers Act of 1940, 

mission to conduct Mn in- 54 Stat. 853, 15 

vestigation ... which .. . is U.S.C. § 800-9 
). 


necessary and | for the 
enforcement o Act. 53 
Stat. 1174,15 U.S.C. § 77uuu (a). 
5) The Investment mpany 
et of 1940 gives the Com- 
mission the power to “make 
such investigations as it deems 
necessary to determine whether 
any person has violated or is 
about to violate any provision 
of . {the Act] or of an 
rule, Tegulation, or order 
under, or to determine whether 
we hee action in any court or any 
egg t before the Commis- 
me ‘the instituted under 
{the Act] against a par- 
cular person or persons, or 
with respect to a particular 
Person or persons, or with 
po heya I to a particular trans- 
transactions.” 54 
ti) 842, 15 U. 8. C. § 80a- 


under the Invest- 
ar davies. Act of 1940, the 
Commission is authorized to 


by investigation 
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The right. if any, of persons 
The type of notice required affected by an investiga- 
to be given in investigative tion to cross-examine Miscellaneous comments 
proceedings 3 others testifying at in- 
vestigative proceedings 4 


Rights Commission, 
is an adjudicatory 
body, and it may 
use the information 
gathered through 
investigative pro- 
ceedings to initiate 
“administrative pro- 
ceedings looking to 
the imposition of 
remedial sanctions, 
. (or) injunction 

proceedings in the 
courts, and, in the 
case of a willful 
violation,”’ it may 
refer the ‘“‘matter to 
the Department of 
Justice for criminal 

rosecution.” Jbid. 

ee also Securities 
Act of 1933, 48 Stat. 
S6515)U. S.C. § 77% 
(b); Securities 
Exchange Act of 
1934, 48 Stat. 900, 
15 U.S. C. § 78u 
(e); Public Utility 
Holding Company 
Act of 1935, 49 
Stat. 832, 15 U. S. 
C. § 79r (f); In- 
vestment Company 
Act of 1940, 54 
Stat. 843, 15 U.S. 
C. § 80a—41 (e); In- 
vestment Advisers 
Act of 1940, 54 
Stat. 854, 15 U.S. 
C. § 80b-9 (e). 
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Scope of agency's investigative authority 


whether “‘the provisions of 
. . . [the Act] or of any rule or 
regulation prescribed under the 
authority thereof, have been or 
are about to be violated by any 


.” 54 Stat. 853, 15 
P. 8. C. § 80b-9 (a). 


The Defense Production Act of 
1950 authorized the President 
“to issue regulations and orders 
establishing a ceiling or ceilings 
on the price, rental, commis- 
margin, rate, fee, charge, 
or allowance paid or received 
on the sale or delivery, or the 
purchase or soot, by or 9 
any person any material or 
service, and at the same time 
... issue regulations and orders 


Stabilization Admin- 
istrator by Exec. Order No. 
10161, 15 Fed. Reg. 6105. The 
Serre 

¥ ng price regu- 
Office of Price 
. Gen. Order No. 
joug he ke he 
Pursuant to this cuthiciey, the 
Office of Price Stabilization pro- 
Rules of Procedure, 


The Defense Pro- 
duction Act of 
1950 conferred 

u the President 

power, ‘‘b 

subpena or other- 
wise, to obtain 
such information 
from, require such 
reports and the 
keeping of such 
tcl Seat Siien'et 
such inspection 
the books, rec- 
ords, and other 
writings, premises 


and take the 


sworn testimony 
of, any person as 
may be necessary 
or appropriate, in 
his discretion, to 
the enforcement 
or the administra- 
tion of . . . [the] 
Act and the regu- 
lations or orders 
issu 


64 Stat. 
816. Pe i 1 yong 
was to 
the Office of Price 
Stabilization by 
Exec. Order No. 
10161, 15 Fed. 
6105; Gen. 
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The type of notice required 
to be given in investigative 
proceedings 3 


The right, if any, of persons 
affected by an investiga- 
tion to cross-examine 
others testifying at in- 
vestigative proceedings ‘ 


Miscellaneous comments 


This was not spec- 
ified by statute or 
Executive Order. 
The Office’s Rules 
of Procedure pro- 
vided that a general 
ublic notice was to 
given in the Fed- 
eral Register of all 
pre-issuance hear- 
ings. Price Proce- 
dural Regulation 1— 
General Price Proce- 
dures, § 4, 17 Fed. 
Reg. 3788. 


This was not speci- 
fied by statute or 
Executive Order. 
Nor did the Office’s 
Rules of Procedure 
make any mention 
of the right to cross- 
examine witnesses 
appearing at pre- 
issuance hearings. 
The Rules merely 
said that the hear- 
ing was to “‘be con- 
ducted in such man- 
ner, consistent with 
the need for expedi- 
tious action, as will 
permit the fullest 
possible presentation 
of the evidence by 
such persons as are, 
in the judgment of 
the Director, best 
qualified to provide 
information with re- 
spect to matters con- 
sidered at the hear- 
ing or most likely to 
be seriously affected 
by action which may 
be taken as a result 
of the hearing.” 
Price Procedural 
Regulation 1—Gen- 


eral Price Proce- 
dures, § 5, 17 Fed. 
Reg. 3788. 


It should be noticed 
that the Office’s pre- 
issuance hearings 
usually led to de- 
terminations which 
had severe effects 
upon certain indi- 
viduals; yet, there 
was no provision for 
personalized, de- 
tailed notice or cross- 
examination. 
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Scope of agency's investigative authority 


The Administrator was “‘au- 
thorized to make such studies 
and investigations and to ob- 
tain such information as he 


deemed 


] necessary or 


P r to assist him in pre- 
scribing any regulation or order 


under... 


(the] Act, or in the 


administration and enforce- 


ment of . [the] Act and 
sheds orde ef rice 
ules thereunde 


“) Under the Perishable 


cultural Commodities Act 
the 


that someone has violated 


Act. 


499f(c). 
The 
the 


46 Stat. 534,7 U.S. C. 


artment also en- 
kers and Stock- 


Extent of agency's sub- 
poena power in investi- 
gative proceedings 


“For the purpose 
of obtaining any 
information a an 
investigation 
. . . the Admin- 
istrator ... 
[could] by sub- 
poe require any 

- » person to ap- 
pear and age 
or to appear an 
produce docu- 
ments, or both, at 
any na 


(1) The Perishable 
Agricultural Com- 
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The type of notice required 
to be given in investigative 
proceedings ? 


This was not spec- 
ified by statute. 
The Administrator’s 
Rules of Procedure 
did not specify the 
type of notice, if 
any, to be given 
during the investi- 
gative stage of price 
regulation proceed- 
ings. 32 CFR, 1944 
Supp., § 1300.2. 
After the investiga- 
tion, the Administra- 
tor could hold a 
price hearing prior 
to issuance of the 
regulation, and gen- 
eral notice of the 
hearing was to be 

ublished in the 

ederal Register. 
Td., § 1300.4, 


This is not specified 
by statute. The De- 
partment’s Rules of 
Practice adopted 
pursuant to the Per- 
ishable Agricultural 
Commodities Act 
and the Packers and 
Stockyards Act do 
not refer to the type 


The right, if any, of persons 


affected by an investiga-. 


tion to cross-examine 
others testifying at in- 
vestigative proceedings 4 


This was not speci- 
fied by statute. 

The Administrator’s 
Rules of Procedure 
made no mention of 
the right to cross- 
examine witnesses 
during either inves- 
tigations or pre- 
issuance hearings. 
32 CFR, 1944 Supp., 
§§ 1300.2, 1300.5. 
The Rules merely 
provided that hear- 
ings were to be con- 
ducted ‘‘in such 
manner, consistent 
with the need for 
expeditious action, 
as will permit the 
fullest possible pres- 
entation of evi- 
dence by such per- 
sons as are, in the 
judgment of the 
Administrator, best 
‘qualified to provide 
information with 
respect to matters 
considered at the 
hearing or most 
likely to be seri- 
ously affected by 
action which may 
be taken as a result 
of the hearing.” 

Td., § 1300.5. 


This is not specified 
by statute. The De- 
partment’s Rules of 
Practice adopted 
pursuant to the Per- 
ishable Agricultural 
Commodities Act 
and the Packers and 
Stockyards Act con- 
tain no reference to 


Miscellaneous comments 


It should be noted 
that even though 
the Administrator’s 
proceedings smacked 
of an adjudication, 
there was no express 
requirement that 
either detailed notice 
or the right to cross- 
examine witnesses 
be given to parties 
affected by the Ad- 
ministrator’s actions. 


(1) The Department of 
Agriculture, unlike 
the Civil Rights Com- 
mission, may use the 
information obtained 
through investiga- 
tions in its subsequent 
adjudicative proceed- 
ings under the Perish- 
able Agricultural 
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yards Act of 1921, which, for 
the purposes of that Act, gives 
the etary the investigative 
and other enforcement powers 
mrad by the Federal Trade 
mission, 42 Stat 168, 7 U. 

8. C. § 222. The Department's 
Rules of Practice also provide 
that investigations be con- 
— when informal com- 

ints charging a violation of 
the Act are received voy! 
Secretary. 9 CFR § 


may be material 
for the determina- 


tion of any com- 
plaint under”’ the 
Act. wwe 536, 
7 i 8. C. § 499m 
The Packers 
and Stockyards 
Act of 1921 gives 
to the 
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The type of notice required 
to be given in investigative 
proceedings ? 


of notice, if any, 
which must be given 
in investigative pro- 
ceedings, 7 CFR 

§ 47.3;9 CFR 

§ 202.3, although a 
specific right to notice 
is given in adjudica- 
tive proceedings. 7 
CFR §§ 47.6, 47.27; 
9 CFR §§ 202.6, 
202.23, 202.39. 


The right, if any, of persons 
affected by an investiga- 
tion to  cross-eramine 
others testifying at in- 
vestigative proceedings 4 


cross-examination 
during investigative 
proceedings, 7 CFR 
§ 47.3;9 CFR 

§ 202.3, although 
such a right is given 
in the formal, 
adjudicative stage 
of the proceedings. 
7 CFR §§ 47.15, 
47.32;9 CFR 

§§ 202.11, 202.29, 
202.48. 


Miscellaneous comments 


Commodities Act. 7 
CFR § 47.7. 

(2) It is also of inter- 
est that investigative 
proceedings under 
both the Perishable 
Agricultural Com- 
modities Act and the 
Packers and Stock- 
yards Act are com- 
menced by the filing 
of complaints from 
private individuals. 

7 CFR § 47.3; 9 CFR 
§ 202.3. 

(3) Finally, it should 
be noted that the 
Department of Agri- 
culture administers 
the Federal Seed Act, 
53 Stat. 1275, 7 U.S. 
C. §§ 1551-1610, 
which makes it un- 
lawful to engage in 
certain practices re- 
lating to the labeling 
and importation of 
seeds, and a statute 
regulating export 
standards for apples 
and pears, 48 Stat. 
123, 7 U.S. C. §§ 581- 
589. The Rules of 
Practice adopted by 
the Secretary pursu- 
ant to statutory au- 
thorization provide 
that proceedings un- 
der these statutes 
shall be initiated by 
an investigation of 
the charges contained 
in any complaint re- 
ceived by the Secre- 
tary. These Rules 
make no mention of 
the type of notice, if 
any, given to those 
being investigated; 
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poena power in investi- 
gative proceedings 
Commod- | The Sem Ame Act | The Secretary of 
it empowers the tary of Agri- | Agriculture (act- 
iahnings wales (acting through the ing through the 
Commis- Commission) to “ e such in- | Commission) is 
sion (De- vestigations as he may deem given the same 
partment | necessary to ascertain the facts | subpoena powers 
of Agricul- Saees the operations of as are vested in 
ture). trade, whether prior the Interstate 
or subsequent to the enactment | Commerce Com- 
of’ the Act. The Secretary is mission by the 
also empowered to “investigate | Interstate Com- 
marketing conditions of com- merce Act, 24 
aes = commodity prod- Stat. 383, 27 


roducts, including 
panet eh Sanat for these 
commodities, cost to the con- 
sumer, and handling and trans- 
portation Lao of 42 Stat. 
003, as amen 49 Stat. 
1491, 7 U.S.C. § 12. 


1002, as amended, 
49 Stat. 1499, 

69 Stat. 160, 

7 U.S.C. § 15. 


Ser ng to the Federal 

ustic Poison Act, 44 Stat. 

1406, 15 U.S.C. ss 401-411, 

authorize the Administration 

to conduct investigations, 21 

CFR § 285.15, and to hold 

nary hearings “whenever 

. that the 


ngs are contemplated.’’ 
d., § 285.17. “ 


The Act makes 
no provision for 
compelling 
testimony. 
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The right, if any, of persons 
affected by an investiga- 
tion to cross-examine 
others testifying at in- 
vestigative proceedings ¢ 
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Miscellaneous comments 


nor is there any refer- 
ence to cross-exami- 
nation during the 
investigative stage of 
the proceedings. 7 
CFR §§ 201.151, 33.17. 


This is not specified 
PM statute. The 

ommission has no 
special rules for in- 
vestigations; how- 
ever, its Rules of 
Practice provide that 
& private party may 
initiate a disciplinary 
proceeding by filing 
@ complaint, and 
that an investigation 
of the complaint will 
be made. No men- 
tion is made of the 
type of notice, if 
any, which must be 
given in investi- 

gative proceedings. 
$7 CFR § 0.53. 


This is not specified 
by statute. The 
Commission has no 
special rules for 
investigations; how- 
ever, its Rules of 
Practice provide 
that a private party 
may initiate a dis- 
ciplinary proceeding 
by filing a com- 
plaint, and that an 
investigation of the 
complaint will be 
made. No mention 
is made of the right 
to cross-examine 
witnesses during in- 
vestigative proceed- 
ings. 17 CFR 

§ 0.53. 


It is of interest to 
note that investiga- 
tions may be initi- 
ated by complaints 
from private parties, 
and that the informa- 
tion obtained during 
investigations may 
be used in a subse- 
quent adjudicative 
proceeding. 17 
CFR § 0.53. 


This is not specified 
by statute. The 
Administration’s 
Regulations make 
no reference to 
notice of investi- 
gative proceedings, 
but they do require 
that general notice 
be given to those 
against whom prose- 
cution is contem- 
lated. 21 CFR 
285.17. 


This is not specified 
by statute. The 
Administration’s 
regulations make no 
mention of the right 
to cross-examine 
witnesses appearing 
at investigative 
proceedings or pre- 
liminary hearings. 
21 CFR § 285.17. 


It should be noted 
that the Administra- 
tion investigates 
specific instances of 
possible unlawful 
activity, and that, 
unlike the Civil 
Rights Commission, 
the Secretary (act- 
ing through the 
Administration) 

is required to refer 
possible violations 
to the proper United 
States Attorney. 44 
Stat. 1409, 15 

U. 8. C. § 409 (b). 


nn nnn aU drt UI EU UIIEN SSUES SET 


20-987 O - 63 - 26 


396 


CIVIL RIGHTS COMMISSION 


Scope of agency's investigative authority 


(1) The Commission is author- 
ized “to investigate the admin- 
istration and fiscal and indus- 
trial effects of the customs laws 
of this country now in force or 
which may be hereafter 
enacted, the relations between 
the rates of duty on raw 
materials and finished products, 
the effects of ad valorem and 
specific duties and of com- 
pound specific and ad valorem 
duties, all questions relative to 
the arrangement of schedules 
and classification of articles in 
the several schedules of the 
customs law, and, in general, 

. . . the-operation of customs 
laws, including their relation 
to the Federal revenues, [and] 
their effect upon the industries 
and labor of the country." 46 
Stat. 698, 19 U. 8. C. § 1332 


a). 
% The Commission is also 
authorized ‘‘to investigate the 
tariff relations between the 
United States and foreign 
Sealerdatlol enochelen treaties, 
erential provisions, eco- 
a a 
export eren 
transportation rates, the volume 
of importations compared with 
domestic production and con- 
sumption, and conditions, 
causes and effects Pag ay to 
us- 


competition of fo i 

tries with those of United 
including dumping and 

cost of production.” 46 Stat. 

698, 19 U. 8. C. § 1332 (b). 

(3) The Commission may 


investigate ‘the Paris Economy 
Pact and similar organizations 


and arrangements in Europe.” 
oo 8, 19 U.S. C. § 1332 
4) The Commission is em- 


to “investigate the 
erence in the costs of pro- 


Extent of agency's sub- 
poena power in investi- 
gative proceedings 


The Commission 
may, “for the pur- 
of carrying 
out its functions 
and duties in con- 
nection with any 
investigation au- 
thori 


document, paper, 


or record, i- 
nent to the subject 
matter under in- 


tion, and (4)... 


CIVIL RIGHTS COMMISSION 


The type of notice required 


to be given in investigative 


proceedings ! 


Many of the statu- 
tory provisions 
authorizing the Com- 
mission to hold hear- 
ings pursuant to its 
investigatory power 
require that reason- 
able notice of pro- 

ctive hearings be 
given. 46 Stat. 701, 
19 U. S.-C. § 1336 
(a); 65 Stat. 72, 19 
U.8.C. § 1360 )@); 
e Stat. 74,19 U.S 

C. § 1364 (a): 49 
Stat. 774, 7 US 
§ 624 (a). The Com- 
mission’s Rules of 
Practice also provide 
that public notice of 
any pending investi- 
gation shall be given. 
19 CFR, 1960 Supp., 
§ 201. 10. 


The right, if any, of persons 
affected by an investiga- 
tion to cross-examine 
others testifying at in- 
vestigative proceedings 4 


This is not specified 
by statute. The 
Commission’s Rules 
permit a party who 
has entered an ap- 
pearance to question 
a witness “for the 
purpose of assisting 
the Commission in 
obtaining the ma- 
terial facts with 
respect to the sub- 
ject matter of the 
investigation.” 19 
CFR § 201.14. 
However, all ques- 
tioning is done under 
the direction of and 
subject to the limita- 
tions imposed by the 
Commission, and a 
person who has not 
entered a formal ap- 
pearance may not, 
as a matter of right, 

uestion witnesses. 

bid. See also Nor- 
wegian Nitrogen 
Products Co. v. 
United States, 288 
U.S. 294. 


Miscellaneous comments 


(1) Since the Com- 
mission’s investiga- 
tive powers are gen- 
erally exercised to 
aid the President in 
the execution of his 
duties under the 
Tariff Act, it is read- 
ily apparent that the 
Commission’s inves- 
tigations may have 
far reaching effects 
upon those persons 
affected by specific 
tariff regulations. 
(2) It should also be 
noted that business 
data given to the 
Commission may be 
classified as confi- 
dential, 19 CFR 
§ 201. 6, and that 
confidential material 
contained in appli- 
cations for investi- 
gation and com- 
plaints will not be 
made available for 
Pg laa 

§ 201.8 


oF 


a eS 
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Agency Scope of agency's investigative authority 
United duction of any domestic article | ing to such investi- 
States and of any like or similar tion.” 46 Stat. 
Tariff foreign article.” 46 Stat. 701, as amended, 
Commis- | 19 U.S. C. § 1336 (a). 72 Stat. 679, 19 
sion—Con. | (5) The Commission is au- U. 8S. C. § 1333 (a). 


thorized to investigate any 
complaint alleging that a person 
has engaged in unfair methods 
of competition or unfair acts in 
the importation of articles into 
the United States. 46 Stat. 
703, 19 U. 8. C. § 1337 (a), (b). 
(6) Before the President enters 
te ne a any 
oreign t agree- 
ment, the Commission is 
required to conduct an investi- 
gation and make a report to 
the President, indicating the 
type of agreement which will 
best carry out the purpose of 
the T. Act. 65 Stat. 72, 
19 U. S.C. § 1360 (a). 
(7) The Commission is author- 


to determine whether any 
product upon which a conces- 
sion has been granted under a 
trade ment is, as a result, 
in w or in part, of the duty 
or other customs treatment 
reflecting such concession, being 
im into the United States 
in such increased th egg 
either actual or tive, as to 
cause or threaten serious injury 
to the domestic industry pro- 


tive ’ 
U. a 1364(a). 
(8) The mission is author- 


States is being or is likely to 
injured, or is wd hate 
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The right, if any, of persons 
The type of notice required affected by an investiga- 
to be given in investigative tion to cross-examine Miscellaneous comments 
proceedings 3 others testifying at in- 
vestigative proceedings ‘ 
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(9) Finally, the Commission is 
authorized to conduct investi- 
gations for the porqee of de- 
termining whether “‘any article 
or articles are being or are 
practically certain to be im- 
ported into the United States 
under such conditions and in 
such quantities as to render or 
tend to render ineffective, or 
materially interfere with, any 
paren or operation under- 
ken under’’ the Agricultural 
Adjustment Act or the Soil 
Conservation and Domestic 
Allotment Act. 49 Stat. 773, 
as amended, 62 Stat. 1248, 7 
U. 8. C. § 624 (a). 


The Commission was authorized 
to investigate the attack upon 
Pearl H r in order “to 
vide bases for sound decisions 
whether any derelictions of duty 
or errors of ju nt on the part 
of the United States Army or 
Navy personnel contributed to 
successes as were achieved 
by the enemy on the occasion 
mentioned, and if so, what these 


who were nsible therefor.”’ 
©. 8983, 6 Fed. 


Extent of agency's sub- 
poena po wer in investi- 


gative proceedings 


The Commission 
was authorized “‘to 
issue subpenas 
requiring the at- 
tendance and testi- 


to any matter 
under yy = 
tion by the Com- 
mission."”” 55 
Stat. 854. 
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The type of notice required 
to be given in investigative 
proceedings 3 


Neither the Execu- 
tive Order creating 
the Commission, 
Exec. Order No. 
8983, 6 Fed. Reg. 
6569, nor the joint 
resolution conferring 
the subpoena power 
upon the Commis- 
sion, 55 Stat. 853, re- 
quired the Commis- 
sion to inform pro- 
spective witnesses of 
complaints lodged 
against them. 


The right, if any, of persons 


affected by an investiga- 
tion to cross-examine 
others testifying at in- 
vestigative proceedings ‘ 


Neither the Execu- 
tive Order creating 
the Commission, 
Exec. Order No. 
8983, 6 Fed. Reg. 
6569, nor the joint 
resolution conferring 
the subpoena power 
upon the Commis- 
sion, 55 Stat. 853, 
made any mention of 
the right to cross- 
examine witnesses. 
An examination of 
the Commission’s 
proceedings does not 
disclose instances 
wherein any witness 
or party to the in- 
vestigation was given 
the right to cross- 
examine other wit- 
nesses. In fact, 
such interested 
arties as Admiral 
immel and Gen- 
eral Short, the Navy 
and Army com- 
manders at Pearl 
Harbor, were not 
even present at the 
hearings when other 


Miscellaneous comments 


It is of special interest 
that the Commission 
was charged with the 
responsibility of de- 
termining whether the 
successful attack upon 
Pearl Harbor resulted 
from any individual 
derelictions of duty. 
Yet, even though the 
Commission’s investi- 
gation had all the 
earmarks of an adju- 
dication, none of the 
procedural safeguards 
demanded by the re- 
spondents in these 
cases were provided. 
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Scope of agency's investigative suthority poena po wer in investi- 


The Committee was authorized The Committee 


National to investigate “monopoly and was given the 
Economic | the concentration of economic same subpoena 
Committee.) power in and financial control powers as were 


conferred upon the 


over production and distribu- 
Securities and Ex- 


tion of goods and services . . 


with a view to determining . km it Commis- 
(1) the causes of such concen- sion by the Pub- 
a and control and OS te lic Utility a 
ect upon competition; ing Company Act, 
effect of the existing price 49 Stat. 831, 15 


ge and the price policies 
indus upon the gen- 
eral level of trade, upon em- 
| ghee upon long-term prof- 
and u consumption, and 
the effect of existing tax, 
patent, and other Government 
ne ag upon competition, price 
unemployment f ts, 
——4 consumption.” $2 Stat. 


U.8.C. > 
52 Sint foo." 


Congressional | The Committee was authorized | The Committee 

Horna ong to conduct an investigation into | was authorized 

Committees charges that William Duane, a | “to send for per- 
Senate news r editor, had published sons, papers, and 
Committee | arti defaming the Senate. recorde, and com- 
of Priv- 10 Annals of Cong. 117 (1800). a attendance 


fine tnesses which 

(1800) . may become req- 
uisite for the 
execution of their 


Annals of Co 
121 (1800), 
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The type of notice required 
to be given in investigative 
proceedings 3 


This was not speci- 
fied by statute. The 
Rules of Procedure 
adopted by the Com- 
mittee for the con- 
duct of its hearings 
made no mention of 
the type of notice, if 
any, which was to be 
given to prospective 
witnesses. earings 
of the Temporary 
National Economic 
Committee, pt. 1. 
193. 


This was not speci- 
fied by the authoriz- 
ing resolution. 
However, a subse- 
quent resolution 
provided that Duane 
was to be informed 
of the charges 
against him when 
he presented himself 
at the bar of the’ 
Senate. 10 Annals 
of Cong. 117 (1800). 


The right, if any, of persons 
affected by an investiga- 
tion gto cross-examine 
others testifying at in- 
vestigative proceedings 4 


witnesses were testi- 
fying. Hearings of 
the Joint Congres- 
sional Committee on 
the Investigation of 
the Pearl Harbor 
Attack, 79th Cong., 
Ist Sess., pts. 22-25. 


This was not speci- 
fied by statute. The 
Rules of Procedure 
adopted by the Com- 
mittee for the con- 
duct of its hearings 
did not refer to 
cross-examination. 
There was merely a 
general statement 
that “‘{iJn all exam- 
ination of witnesses, 
the rules of evidence 
shall be observed 
but liberally con- 
strued.”’ earings 
of the Temporary 
National Economic 
Committee, pt. 1, 
193. 


This was not speci- 
fied by the author- 
izing resolution. 
The Senate later 
rejected a motion to 
permit Duane ‘‘to 
have assistance of 
counsel for his 
defense,”’ but 
allowed him to be 
heard through 
counsel “‘in denial 
of any facts charged 
against [him] or in 
excuse and extenua- 
tion of his offence.” 
10 Annals of Cong. 
118, 119 (1800). 


Miscellaneous comments 


It should be noted 
that this Committee 
was investigating 

the allegedly unlaw- 
ful conduct of a 
specific individual; 
yet, it does not appear 
that he was given the 
right to cross- 
examine adverse 
witnesses. 


a 
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Senator Smith had been ac- 
cused of conspiring with Aaron 
Burr to commit treason, and 
the Committee was established 
to investigate the charges and 
to inquire whether Sena 

Smith “should be permitted 
any longer to have a seat” in 
the Senate. 17 Annals of 
Cong. 40 (1807) 


The authorizing 
resolution did not 
indicate whether 
Soe cas coos 
the su na 
power. 17 Annals 
of Cong. 40 (1807). 


Re res 
to send fo per. 


A; 


3139 
om 
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The type of notice required 
to be given in investigative 
proceedings 3 


The right, ifany, of persons 
affected by an investiga- 
tion to cross-examine 
others testifying at in- 
vestigative proceedings ‘ 


ees 


This was not speci- 
fied by the author- 
izing resolution. 

The Committee 
furnished Senator 
Smith with a de- 
scription of the 
charges and evidence 
against him. Re- 
port of the Commit- 
tee, 17 Annals of 
Cong. 56 (1807). 


This was not speci- 
fied by the author- 
izing resolution. 
Before the Commit- 
tee, Senator Smith 
“claimed, as a right, 
to be heard in his 
defense by counsel, 
to have compulsory 
process for witnesses, 
and to be confronted 
with his accusers, as 
if the Committee 
had been a circuit 
court of the United 
States.” Report of 
the Committee, 17 
Annals of Cong. 56 
(1807). However, 
the Committee re- 
jected these claims 
on the ground that 
it was not a court, 
but rather a body 
whose function it 
was to investigate 
and report the facts 
relating to Senator 
Smith’s conduct. 
Ibid. 
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Miscellaneous comments 


Here again, it should 
be observed that the 
Committee was in- 
vestigating the 
conduct of a par- 
ticular individual, 
and that the Com- 
mittee’s findings 
could have had 
severe consequences 
on that individual. 


This was not speci- 
fied by the authoriz- 
ing resolution. 

Many of the generals 
whose conduct was 
being investigated 
were given no notice 
of the charges that 
had been leveled 
against them. Bot- 
terud, The Joint 
Committee on the 
Conduct of the Civil 
War (M.A. Thesis, 
Georgetown Uni- 
versity, 1949), 42. 


This was not speci- 
fied by the authoriz- 
ing resolution. 
Many of the gen- 
erals whose conduct 
was being investi- 
gated were not given 
the right to be as-/ 
sisted by counsel or 
to cross-examine 
other witnesses. 
Botterud, The Joint 
Committee on the 
Conduct of the Civil 
War (M.A. Thesis, 
Georgetown Univer- 
sity, 1949), 42. 


It should be noted 
that the Committee’s 
investigation fre- 
uently centered on 
the allegedly derelict 
conduct of specific 
individuals. Bot- 
terud, The Joint 
Committee on the 
Conduct of the Civil 
War (M.A. Thesis, 
Georgetown Uni- 
versity, 1949), 42. 
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Scope of agency's investigative authority 


The Committee was established 
to investigate charges that the 
Electric Boat Company of New 
Jersey had “been engaged in ef- 
forts to exert corrupting influ- 
ence on certain Members of 


gs ‘Ist Sess., "42 Cong. Ree. 


Extent of agency's sub- 
poena power in inrest!- 


gative proceedings 


The Committee 

had authority “to 

send for 0 

and 

H. R. 

_ —— Ist 
ss., 42 Cong. 

Rec. 2972. 


Co. (1911). 


(1) The Committee was author- 
= rb gen an investigation 
“for the purpose of ascertaining 
whether or not there have been 
violations of the antitrust act of 
— 2, 1890, and the various 
acts supplementary thereto, by 
the American Refining 
Co.,”" and further, to aves 
gate the organization and 0: 
tions of said American 
~~ and its relaiions 
with other persons or corpora- 
tions engaged in the business of 
re en or refining sugar, 
other persons or corpora- 
ak wet tee §- in manufacturing 
or —_ sugar and their a 


The Committee 
was authorized ‘‘to 
compel the attend- 
ance of witnesses, 
[and] to send for 


investigation of all lobb 

activities and all efforts to in- 

fluence, encourage, te, or 
tion, directly or in- 


directly, in connection with the 
so-called ‘ ‘holding-company bill’, 


The Committee 
was authorized 
“to require by 
subpena or other- 
wise the attend- 


witnesses and the 
production of such 
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The type of notice required 
to be given in investigative 


proceedings 3 


This was not speci- 
fied by the author- 
izing resolution. 
However, most of 
the charges which 
led to the investi- 
gation were made in 

ublic hearings be- 
ore the Rules Com- 
mittee of the House. 
H.R. Rep. No. 1168, 
60th Cong., 1st 
Sess. 


This was not speci- 
fied by the authoriz- 
ing resolution. Nor 
was this specified by 
the Committee’s 
Rules of Procedure. 


The right, if any, of persons 
affected by an investiga- 
tion to cross-examine 
others testifying at in- 
vestigative proceedings 4 


The questioning of 
all witnesses was 
conducted by the 
Committee, although 
the parties being 
investigated were 
permitted to submit 
written interroga- 
tories for the Com- 
mittee to propound 
to certain witnesses. 
H. R. Rep. No. 1727, 
60th Cong., Ist 
Sess. 11. 


This was not speci- 
fied by the author- 
izing statute. The 
Committee’s Rules 
of Procedure pro- 
vided that ‘‘counsel 
may attend wit- 
nesses summoned 
before this commit- 
tee, but may not 


’ participate in the 


as an , either 
y way of examina- 
tion or argument, 
except upon per- 
mission given by 
the committee, from 
time to time, as the 
occasion arises.” 
Hearings before the 
Special Committee 
on the Investigation 
of the American 
Sugar Refining Co., 
624 Cong., Ist Sess., 
Vol. 1, 3. 


Miscellaneous comments 


It is of interest that 
the Committee was 
investigating spe- 
cific charges of cor- 
ruption leveled 
against named in- 
dividuals. 


Once again, it should 
be noted that the 
Committee was es- 
tablished to investi- 
gate, among other 
things, possible vio- 
lations of the law. 


en cee eyttdtE tds 


This was not spec- 
ified by the author- 
izing resolution. 


This was not speci- 
fied by the author- 
izing resolution. 

The Committee 

adopted a rule that 
witnesses and their 
attorneys could not 
examine other wit- 
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or any other matter or 1 
affectin tion.” Br Res. 


to Investi- | 165, 74t ug. Ist Sess., 79 
Lob- | Cong. Rec. 11 

leat 

1936) — 

Con. 


‘This Appendix describes the Rules of Procedure governing the 
authorized investigative proceedings of a representative group of ad- 
ministrative agencies, executive departments, presidential commis- 

and nal committees. Mt pero does not purport 

to be a complete enumeration of the hu of agencies which have 

conducted investigations during the course of this country’s history. 

, it is designed to demonstrate that the procedures adopted by 

the Civil Rights Commission are similar to those which have tradi- 

tionally been used by investigating agencies in both the executive and 
legistative branches of our Government. 

We have found many other administrative agencies and_presi- 

dential commissions empowered to conduct investigations and to sub- 

witnesses. Those agencies are not listed in oe ee Se 

dix because we were unable to find an adequate description of the 

of procedure governing their investigative proceedings. How- 


on Industrial ard, 
Stat. 469; (4) the United States Coal ission, 42 Stat. 1023; (5) 
the ne ary Commission established by the Railroad Retirement 
Act of 1935, 49 Stat. 972; © National Bituminous Coal Commission, 
Stat. 992; (7) Wage and Division of the Department of Labor, 
Stat. (8) Board of ey ype to Investigate Various Modes 
Transportation, 54 Stat. 952; (9) Commission on ization of the 
Executive Branch 7 Government, er? 143; (10) Commission 


negative inference which may be wn from the 
soeenes of any dnearey Ee eee eee 


Fee ayo 
ce ; , Og, the 
statutes ced on p. 473, supra, ng the United States Tariff Com. 
mission to give notice of any investigative hearing. 

‘If the be ge statute makes no reference to cross-examination, 
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a ee 
The right, if any, of persons 
The type of notice required affected by an investiga- 
to be given in investigative tion to cross-examine Miscellaneous comments 
proceedings ? others testifying at in- 
vestigative proceedings 4 


nesses; however, 
they could submit 
written questions, 
which the Commit- 
tee would consider 
propounding to 
other witnesses. 
Hearings before 
Special Senate Com- 
mittee to Investi- 
gate Lobbying 
Activities, 74th 
Cong., 2d Sess. 1469. 


is strengthened by the fact that in a relatively few instances Congress 
has, for one reason or another, required that persons being investigated 
by a commission or agency be given the right to cross-examine other 
witnesses. See, e.g., 49 Stat. 1381, which authorized the Secretary 
of Commerce to appoint special boards to investigate the causes of 
Marine casualties. 

5’ The Office of Price Stabilization is now defunct, having been 
terminated by Exec. Order No. 10434, 18 Fed. Reg. 809. 

* The Office of Price Administration is now defunct, its functions 
having been transferred to the Office of Temporary Controls by Exec. 
Order No. 9809, 11 Fed. Reg. 14281, which in turn was terminated by 
Exec. Order No. 9841, 12 Fed. Reg. 2645. 

7In addition to the investigating committees listed in the body of 
the Appendix, we think mention should also be made of the contem- 

rary standing committees of Congress. Most of these committees 
ase rules very similar to those adopted cy the Civil Rights Com- 
mission. The Rules of Procedure of the Subcommittee on Privileges 
and Elections of the Senate Committee on Rules and Administration 
are typical. Rule 17 of the Rules reads as follows: 


“There shall be no direct or cross examination by counsel appearing 
for a witness. However, the counsel may submit in writing any ques- 
tion or questions he wishes propounded to his client or to any other 
witness. With the consent of the majority of the Members of the Sub- 
committee present and voting, such question or questions shall be put 
to the witness by the Chairman, by a Member of the Subcommittee 
or by the Counsel of the Subcommittee either in the original form or in 
modified language. The decision of the Subcommittee as to the ad- 
missibility of questions submitted by counsel for a witness, as well as 
to their form, shall be final.” 


See also S. Rep. No. 2, 84th Cvag., Ist Sess. 20; Hearings before the 
Subcommittee on Rules of the Senate Committee on Rules and 
Administration, on S. Res. 65, 146, 223, 249, 253, 256, S. Con. Res. 11, 
and 86, 83d Cong., 2d Sess., Part 3, 141-142, 344, 345, 374; Rules of 
Procedure of tha Beléct Committee on Improper Activities in the Labor 
or Management Field, Rules 10 and 11. Reference has been made in 
the text, supra, pp. 436-439, to the House “fair play” rules, which 
govern the hearings of most House Committees, and which make no 


provision for cross-examination. 
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Argument for Plaintiff in Error. 


GONG LUM erat. v. RICE er aw 
ERROR TO THE SUPREME COURT OF THE STATE OF MISSISSIPPI. 
No. 29. Submitted October 12, 1927—Decided November 21, 1927. 


A child of Chinese blood, born in, and a citizen of, the United States, 
is not denied the equal protection of the laws by being classed by 
the State among the colored races who are assigned to public schools 
separate from those provided for the whites, when equal facilitics 
for education are afforded to both classes. P. 85. 

139 Miss. 760, affirmed. 


Error to a judgment of the Supreme Court of Missis- 
sippi, reversing a judgment awarding the writ of man- 
damus. The writ was applied for in the interest of 
Martha Lum, a child of Chinese blood, born in the United 
States, and was directed to the trustees of a high school 
district and the State Superintendant of Education, com- 
manding them to cease discriminating against her and to 
admit her to the privileges of the high school specified, 
which was assigned to white children exclusively. 


Messrs. J. N. Flowers, Earl Brewer, and Edward C. 
Brewer for plaintiff in error. 

The white, or Caucasian, race, which makes the Jaws 
and construes and enforces them, thinks that in order to 
protect itself against the infusion of the blood of other 
races its children must be kept in schools from which 
other races are excluded. The classification is made for 
the exclusive benefit of the law-making race. The basic 
assumption is that if the children of two races associate 
daily in the school room the two races will at last inter- 
mix; that the purity of each is jeopardized by the mingling 
of the children in the school room; that such association 
among children means social intercourse and social 
equality. This danger, the white race, by its laws, seeks 
to divert from itself. It levies the taxes on all alike to 
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support a public school system, but in the organization of 
the system it creates its own exclusive schools for its chil- 
dren, and other schools for the children of all other races 
to attend together. 

If there is danger in the association, it is a danger from 
which one race is entitled to protection just the same as 
another. The white race may not legally expose the 
yellow race to a danger that the dominant race recog- 
nizes and, by the same laws, guards itself against. The 
white race creates for itself a privilege that it denies to 
other races; exposes the children of other races to risks and 
dangers to which it would not expose its own children. 
This is discrimination. Lehew v. Brummell, 103 Mo. 549; 
Strauder v. West Virginia, 100 U. S. 303. 

Color may reasonably be used as a basis for classifica- 
tion only in so far as it indicates a particular race. Race 
may reasonably be used as a basis. “ Colored ”’ describes 
only one race, and that is the negro. State v. T'readway, 
126 La. 52; Lehew v. Brummell, supra; Plessy v. Fer- 
guson, 163 U.S. 537; Berea College v. Kentucky, 133 Ky. 
209; West Chester R. R. v. Miles, 55 Pa. St. 209; Tucker 
v. Blease, 97 S. C. 303. 


Messrs. Rush H. Knox, Attorney General of Missis- 
sippi, and £. C. Sharp for defendants in error. 


Mr. Cuier Justice Tart delivered the opinion of the 
Court. 


This was a petition for mandamus filed in the state 
Circuit Court of Mississippi for the First Judicial District 
of Bolivar County. 

Gong Lum is a resident of Mississippi, resides in the 
Rosedale Consolidated High School District, and is the 
father of Martha Lum. He is engaged in the mercantile 
business. Neither he nor she was connected with the con- 
sular service or any other service of the government of 
China, or any other government, at the time of her birth. 


20-987 O - 63 - 27 
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She was nine years old when the petition was filed, having 
been born January 21, 1915, and she sued by her next 
friend, Chew How, who is a native born citizen of the 
United States and the State of Mississippi. The petition 
alleged that she was of good moral character and between 
the ages of five and twenty-one years, and that, as she 
was such a citizen and an educable child, it became her 
father’s duty under the law to send her to school; that 
she desired to attend the Rosedale Consolidated High 
School; that at the opening of the school she appeared as 
a pupil, but at the noon recess she was notified by the 
superintendent that she would not be allowed to return 
to the school; that an order had been issued by the Board 
of Trustees, who are made defendants, excluding her from 
attending the school solely on the ground that she was of 
Chinese descent and not a member of the white or Cauca- 
sian race, and that their order had been made in pursuance 
to Instructions from the State Superintendent of Educa- 
tion of Mississippi, who is also made a defendant. 

The petitioners further show that there is no school 
maintained in the District for the education of children of 
Chinese descent, and none established in Bolivar County 
where she could attend. 

The Constitution of Mississippi requires that there shall 
be a county common school fund, made up of poll taxes 
from the various counties, to be retained in the counties 
where the same is collected, and a state common school 
fund to be taken from the general fund in the state 
treasury, which together shall be sufficient to maintain a 
common school for a term of four months in each scho- 
lastie year, but that any county or separate school district 
may levy an additional tax to maintain schools for a 
longer time than a term of four months, and that the said 
common school fund shall be distributed among the sev- 
eral counties and separate school districts in proportion to 
the number of educable children in each, to be collected 
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from the data in the office of the State Superintendent of 
Education in the manner prescribed by law; that the 
legislature encourage by all suitable means the promotion 
of intellectual, scientific, moral and agricultural improve- 
ment, by the establishment of a uniform system of free 
public schools by taxation or otherwise, for all children 
between the ages of five and twenty-one years, and, as 
soon as practicable, establish schools of higher grade. 

The petition alleged that, in obedience to this mandate 
of the Constitution, the legislature has provided for the 
establishment and for the payment of the expenses of the 
Rosedale Consolidated High School, and that the plaintiff, 
Gong Lum, the petitioner’s father, is a taxpayer and helps 
to support and maintain the school; that Martha Lum is 
an educable child, is entitled to attend the school as a 
pupil, and that this is the only school conducted in the 
District available for her as a pupil; that the right to 
attend it is a valuable right; that she is not a member of 
the colored race nor is she of mixed blood, but that she is 
pure Chinese; that she is by the action of the Board of 
Trustees and the State Superintendent discriminated 
against directly and denicd her right to be a member of 
the Rosedale School; that the school authorities have no 
discretion under the law as to her,admission as a pupil in 
the school, but that they continue without authority of 
law to deny her the right to attend it as a pupil. For 
these reasons the writ of mandamus is prayed for against 
the defendants commanding them and each of them to 
desist from discriminating against her on account of her 
race or ancestry and to give her the same rights and privi- 
leges that other educable children between the ages of five 
and twenty-one are granted in the Rosedale Consolidated 
High School. 

The petition was demurred to by the defendants on the 
ground, among others, that the bill showed on its face that 
plaintiff is a member of the Mongolian or yellow race, and 
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therefore not entitled to attend the schools provided by 
law in the State of Mississippi for children of the white or 
Caucasian race, 

The trial court overruled the demurrer and ordered that 
a writ of mandamus issue to the defendants as prayed in 
the petition. 

The defendants then appealed to the Supreme Court of 
Mississippi, which heard the case. Rice v. Gong Lum, 139 
Miss. 760. In its opinion, it directed its attention to the 
proper construction of § 207 of the State Constitution of 
1890, which provides: 

“Separate schools shall be maintained for children of 
the white and colored races.” 

The Court held that this provision of the Constitution 
divided the edueable children into those of the pure white 
or Caucasian race, on the one hand, and the brown, yellow 
and black races, on the other, and therefore that Martha 
Lim of the Mongolian or yellow race could not insist on 
being classed with the whites under this constitutional 
division. The Court said: 

“ The legislature is not compelled to provide separate 
schools for each of the colored races, and, unless and until 
it does provide such schools and provide for segregation 
of the other races. such races are entitled to have the 
benefit of the colored public schools. Under our statutes 
a colored publie school exists in every county and in some 
convenient district in which every colored child is entitled 
tou obtain an education. These schools are within the 
reach of all the children of the state, and the plaintiff does 
not shew by her petition that she applied for admission 
to ~ieh schools. On the contrary the petitioner takes the 
pesition that beeause there are no separate publie schools 
for Mongolians that she is entitled to enter the white 
public schools in preference to the colored public schools. 
A consolidated school in this state js simply a common 
school colucted as other common schools are conducted; 
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the only distinction being that two or more school districts 
have been consolidated into one school. Such consolida- 
tion is entirely discretionary with the county school board 
having reference to the condition existing in the particu- 
lar territory. Where a school district has an unusual 
amount of territory, with an unusual valuation of prop- 
erty therein, it may levy additional taxes. But the other 
common schools under similar statutes have the same 
power. i 

“Tf the plaintiff desires, she may attend the colored 
public schools of her district, or, if she does not so desire, 
she may go to a private school. The compulsory school 
law of this state doca not require the attendance at a 
public school, and a parent under the decisions of the 
Supreme Court of the United States has a right to educate 
his child in a private school if he so desires. But plaintiff 
is not entitled to attend a white public school.” 

As we have seen, the plaintiffs aver that the Rosedale 
Consolidated High School is the only school conducted in 
that district available for Martha Lum as a pupil. They 
also aver that there is 110 school maintained in the district 
of Bolivar County for the education of Chinese children 
and none in the county. How are these averments to be 
reconciled with the statement of the State Supreme Court 
that colored schools are maintained in every county by 
virtue of the Constitution? This seems to be explained, 
in the language of the State Supreme Court, as follows: 

“ By statute it is provided that all the territory of each 
county of the state shill be divided into school districts 
separately for the white and colored races; that is to say, 
the whole territory is to be divided into white schiool dis- 
tricts, and then a new ‘ivision of the county for colored 
school districts. In other words, the statutory scheme is 
to make the districts outside of the separate school dis- 
tricts, districts for the particular race, white or colored, 
so that the territorial Jimits of the school districts need 
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not be the same, but the territory embraced in a school 
district for the colored race may not be the same territory 
embraced in the school district for the white race, and vice 
versa, which system of creating the common school dis- 
tricts for the two races, white and colored, does not require 
schools for each race as such to be maintained in each dis- 
trict, but each child, no matter from what territory, 1s 
assigned to some school district, the:school buildings being 
separately located and separately controlled, but each 
having the same curriculum, and each having the same 
number of months of school term, if the attendance is 
maintained for the said statutory period, which school 
district of the common or public schools has certain privi- 
leges, among which is to maintain a public school by local 
taxation for a longer period of time than the said term of 
four months under named conditions which apply alike to 
the common schools for the white and colored races.” 

We must assume then that there are school districts for 
colored children in Bolivar County, but that no colored 
school is within the limits of the Rosedale Consolidated 
High School District. This is not inconsistent with there 
being, at a place outside of that district and in a different 
district, a colored school which the plaintiff Martha Lum, 
may conveniently attend. If so, she is not denied, under 
the existing school system, the right to attend and enjoy 
the privileges of a common school education in a colored 
school. If it were otherwise, the petition should have 
contained an allegation showing it. Had the petition 
alleged specifically that there was no colored school in 
Martha Lum's neighborhood to which she could con- 
veniently go, a different question would have been pre- 
sented, and this, without regard to the State Supreme 
Court's construction of the State Constitution as limiting 
the white schools provided for the education of children 
of the white or Caucasian race. But we do not find the 
petition to present such a situation. 
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The case then reduces itself to the question whether a 
state can_be said to afford to a child of Chinese ancestry 


born in this country, and a citizen of the United States, 
equal protection ‘of the e laws by giving | her the opportunit ity 
for a common school education In a school which_ye- 
ceives only ‘colored ch children of the brown, ye ellow or black 
races, aS AOD IS Le A 

The right and power of the state to regulate the method 
of providing for the education of its youth at publie ex- 
pense is clear. In Cumming v. Richmond County Board 
of Education, 175 U. S. 528, 545, persons of color sued 
the Board of Education to enjoin it from maintaining a 
high school for white children without providing a similar 
school for colored children which had existed and had 
been discontinued. Mr. Justice Harlan, in delivering the 
opinion of the Court, said: | 

“ Under the circumstances disclosed, we cannot say that 
this action of the state court was, within the meaning of 
the Fourteenth Amendment, a denial by the State to the 
plaintiffs and to those associated with them of the equal 
protection of the laws, or of any privileges belonging to 
them as citizens of the United States. We may add that 
while all admit that the benefits and burdens of public 
taxation must be shared by citizens without discrimina- 
tion against any class on account of their race, the edu- 
cation of the people in schools maint: ined by stute taxa- 
tion is a matter belonging to the respective States, and 
any interference on the part of Federal authority with 
the management of such schools can not be justified except 
in the case of a clear and unmistakable disregard of rights 
secured by the supreme law of the land.” 
( The question here is whether a Chinese citizen of the 
United States 3s denied “equal protection of the laws when 


he is classed among. the colored races and { furnishe « facili- 
eg for eden equal to Bone offered : o all whether 
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it would call for very full argument and consideration, 
but we think that it is the same question which has been 
many times decided to be within the constitutional power 
of the state legislature to settle without intervention of 
the federal courts under the Federal Constitution. 
Roberts vy. City of Boston, 5 Cush. (Mass.) 198, 206, 208, 
209; State ex rel. Garnes y. McCann, 21 Oh. St. 198, 210; 
People ex rel. King v. Gallagher, 93 N. Y. 438; People 
ex rel. Cisco v. School Board, 161 N. Y. 598; Ward v. 
Flood, 4S Cal. 36; Wysinger v. Crookshank, 82 Cal. 588, 
590; Reynolds v. Board of Education, 66 Kans. -672; 
MeMillan v. School Committee, 107 N. C. 609; Cory v. 
Carter,.48 Ind. 327; Lehew v. Brummncll, 103 Mo. 546; 
Dameron v. Bayless, 14 Ariz. 180; State ex rel. Stout- 
meyer V. Duffy, 7 Nev. 342, 348, 355; Bertonneau v. Board, 
3 Woods 177, s. c. 3 Fed. Cases, 294, Case No. 1,361; 
United States vy. Buntin, 10 Fed. 730, 735; Wong Him v. 
Callahan, 119 Fed. 381. 

In Plessy v. Ferguson, 163 U. 8. 537, 544, 545, in up- 
holding the validity under the Fourteenth Amendment 
of a statute of Louisiana requiring the separation of the 
white and colored races in railway coaches, a more diffi- 
cult question than this, this Court, speaking of permitted 
race separation, said: 

“The most common instance of this is connected with 
the establishment of separate schools for white and 
colored children, which has been held to be a valid exer- 
cise of the legislative power even by courts of States 
where the political rights of the colored race have been 
longest and most earnestly enforced.” 

The case of Roberts v. City of Boston, supra, in which 
Chief Justice Shaw of the Supreme Judicial Court of 
Massachusetts, announced the opinion of that court up- 
holding the separation of colored and white schools under 
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a state constitutional injunction of equal protection, the 
same as the Fourteenth Amendment, was then referred 
to, and this Court continued: 

“Similar laws have been enacted by Congress under 
its general power of legislation over the District of 
Columbia, Rev. Stat. D. C. $§ 281, 282, 283, 310, 319, as 
well as by the legislatures of many of the States, and have 
been gencrally, if not uniformly, sustained by the 
Courts,” citing many of the cases above named. 

Most of the cases cited arose, it is truc, over the estab- , 
lishment of separate schools as between white pupils | and 
black pupils, but we can not_think ‘that the’ ques “question is is 
any different or ~ that any ‘different. result ean be reached, 
assuming the cases above _cited_to.be- rightly decided, 
siberdahaicctors as between w vhiie pupils and the pupils 
of the of the yellow races. The decision is within the discretion 
of the the state in regulating its public schools ‘and does not 
conflict with 1 the Fourteenth Amendment. The judgment 
of the Supreme Court of Mississippi is 

Affirmed. 
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Syllabus. 


BROWN et at. v. BOARD OF EDUCATION 
OF TOPEKA et AL. 


NO. 1. APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF KANSAS.* 


Argued December 9, 1952—Reargued December 8, 1953.— 
Decided May 17, 1954. 


Segregation of white and Negro children in the public schools of a 
State solely on the basis of race, pursuant to state laws permitting 
or requiring such segregation, denies to Negro children the equal 
protection of the laws guaranteed by the Fourteenth Amendment— 
even though the physical facilities and other “tangible” factors of 
white and Negro schools may be equal. Pp. 486-496. 

(a) The history of the Fourteenth Amendment is inconclusive 
as to its intended effect on public education. Pp. 489-490. 

(b) The question presented in these cases must be determined, 
not on the basis of conditions existing when the Fourteenth Amend- 
ment was adopted, but in the light of the full development of 
public education and its present place in American life throughout 
the Nation. Pp. 492-493. 

(c) Where a State has undertaken to provide an opportunity 
for an education in its public schools, such an opportunity is a 
right which must be made available to all on equal terms. P. 493. 

(d) Segregation of children in public schools solely on the 
basis of race deprives children of the minority group of equal 
educational opportunities, even though the physical facilities and 
other “tangible” factors may be equal. Pp. 493-494. 

(e) The “separate but equal” doctrine adopted in Plessy v. 
Ferguson, 163 U.S. 537, has no place in the field of public education. 


P. 495. 


*Together with No. 2, Briggs et al. v. Elliott et al., on appeal from 
the United States District Court for the Eastern District of South 
Carolina, argued December 9-10, 1952, reargued December 7-8, 
1953; No. 4, Davis et al. v. County School Board of Prince Edward 
County, Virginia, et al., on appeal from the United States District 
Court for the Eastern District of Virginia, argued December 10, 1952, 
reargued December 7-8, 1953; and No. 10, Gebhart et al. v. Belton 
et al., on certiorari to the Supreme Court of Delaware, argued De- 


cember 11, 1952, reargued December 9, 1953. 
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(f) The cases are restored to the docket for further argument 
on specified questions relating to the forms of the decrees. Pp. 


495-496. 


Robert L. Carter argued the cause for appellants in 
No. 1 on the original argument and on the reargument. 
Thurgood Marshall argued the cause for appellants in 
No. 2 on the original argument and Spottswood W. Robin- 
son, III, for appellants in No. 4 on the original argument, 
and both argued the causes for appellants in Nos. 2 and 4 
on the reargument. Louis L. Redding and Jack Green- 
berg argued the cause for respondents in No. 10 on the 
original argument and Jack Greenberg and Thurgood 
Marshall on the reargument. 


On the briefs were Robert L. Carter, Thurgood Mar- 
shall, Spottswood W. Robinson, II], Louis L. Redding, 
Jack Greenberg, George E. C. Hayes, William R. Ming, 
Jr., Constance Baker Motley, James M. Nabrit, Jr., 
Charles 8. Scott, Frank D. Reeves, Harold R. Boulware 
and Oliver W. Hill for appellants in Nos. 1, 2 and 4 and 
respondents in No. 10; George M. Johnson for appellants 
in Nos. 1, 2 and 4; and Loren Miller for appellants in 
Nos. 2 and 4. Arthur D. Shores and A. T. Walden were 
on the Statement as to Jurisdiction and a brief opposing 
& Motion to Dismiss or Affirm in No. 2. 


Paul E. Wilson, Assistant Attorney General of Kansas, 
argued the cause for appellees in No, 1 on the original 
argument and on the reargument. With him on the 
briefs was Harold R. Fatzer, Attorney General. 


John W. Davis argued the cause for appellees in No. 2 
on the original argument and for appellees in Nos, 2 and 
4 on the reargument. With him on the briefs in No. 2 
were T. C. Callison, Attorney General of South Carolina, 


Robert McC. Figg, Jr., 8. E. Rogers, William R. Meagher 
and Taggart Whipple. 
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J. Lindsay Almond, Jr., Attorney General of Virginia, 
and 7. Justin Moore argued the cause for appellees in 
No. 4 on the original argument and for appellees in Nos. 2 
and 4 on the reargument. On the briefs in No. 4 were 
J. Lindsay Almond, Jr., Attorney General, and Henry T. 
Wickham, Special Assistant Attorney General, for the 
State of Virginia, and 7. Justin Moore, Archibald G. 
Robertson, John W. Riely and T. Justin Moore, Jr. for 
the Prince Edward County School Authorities, appellees. 


H. Albert Young, Attorney General of Delaware, 
argued the cause for petitioners in No. 10 on the original 
argument and on the reargument. With him on the 
briefs was Louis J. Finger, Special Deputy Attorney 
General. 


By special leave of Court, Assistant Attorney General 
Rankin argued the cause for the United States on the 
reargument, as amicus curiae, urging reversal in Nos. 1, 2 
and 4 and affirmance in No. 10. With him on the brief 
were Attorney General Brownell, Philip Elman, Leon 
Ulman, William J. Lamont and MM. Magdelena Schoch. 
James P. McGranery, then Attorney General, and Philip 
Elman filed a brief for the United States on the original 
argument, as amicus curiae, urging reversal in Nos. 1, 2 
and 4 and affirmance in No. 10. 


Briefs of amici curiae supporting appellants in No. 1 
were filed by Shad Polier, Will Maslow and Joseph B. 
Robison for the American Jewish Congress; by Edwin 
J. Lukas, Arnold Forster, Arthur Garfield Hays, Frank 
E. Karelsen, Leonard Haas, Saburo Kido and Theodore 
Leskes for the American Civil Liberties Union et al.; and 
by John Ligtenberg and Selma M. Borchardt for the 
American Federation of Teachers. Briefs of amici curiae 
supporting appellants in No. 1 and respondents in No. 10 
were filed by Arthur J. Goldberg and Thomas E. Harris 
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for the Congress of Industria] Organizations and by 
Phineas Indritz for the American Veterans Committee, 


Ine. 


Mr. Curer Justice Warren delivered the opinion of 
the Court. 


These cases come to us from the States of Kansas, 
South Carolina, Virginia, and Delaware. They are pre- 
mised on different facts and different local conditions, 
but a common legal question justifies their consideration 
together in this consolidated opinion.’ 


1In the Kansas case, Brown v. Board of Education, the plaintiffs 
are Negro children of elementary school age residing in Topeka. 
They brought this action in the United States District Court for the 
District of Kansas to enjoin enforcement of a Kansas statute which 
permits, but does not require, cities of more than 15,000 population 
to maintain separate school facilities for Negro and white students. 
Kan. Gen. Stat. § 72-1724 (1949). Pursuant to that authority, the 
Topeka Board of Education elected to establish segregated elementary 
schools. Other public schools in the community, however, are oper- 
ated on a nonsegregated basis. The three-judge District Court, con- 
vened under 28 U. S. C. §§ 2281 and 2284, found that segregation 
in public education has a detrimental effect upon Negro children, 
but denied relief on the ground that the Negro and white schools 
were substantially equal with respect to buildings, transportation, 
curricula, and educational qualifications of teachers. 98 F. Supp. 797. 
The case is here on direct appeal under 28 U. 8. C. § 1253. 

In the South Carolina case, Briggs v. Elliott, the plaintiffs are Negro 
children of both elementary and high school age residing in Clarendon 
County. They brought this action in the United States District 
Court for the Eastern District of South Carolina to enjoin enforce- 
ment of provisions in the state constitution and statutory code which 
require the segregation of Negroes and whites in public schools, 
8. C. Const., Art. XI, §7; S. C. Code § 5377 (1942). The three- 
judge District Court, convened under 28 U.S. C. §§ 2281 and 2284, 
denied the requested relief. The court found that the Negro schools 
were inferior to the white schools and ordered the defendants to begin 
immediately to equalize the facilities. But the court sustained the 
validity of the contested provisions and denied the plaintiffs admis- 
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In each of the cases, minors of the Negro race, through 
their legal representatives, seek the aid of the courts in 
obtaining admission to the public schools of their com- 
munity on a nonsegregated basis. In each instance, 


sion to the white schools during the equalization program. 98 F. 
Supp. 529. This Court vacated the District Court’s judgment and 
remanded the case for the purpose of obtaining the court’s views 
on a report filed by the defendants concerning the progress made in 
the equalization program. 342 U.S. 350. On remand, the District 
Court found that substantial equality had been achieved except for 
buildings and that the defendants were proceeding to rectify this 
inequality as well. 103 F. Supp. 920. The case is again here on 
direct appeal under 28 U.S. C. § 1253. 

In the Virginia case, Davis v. County School Board, the plaintiffs 
are Negro children of high school age residing in Prince Edward 
County. They brought this action in the United States District 
Court for the Eastern District of Virginia to enjoin enforcement of 
provisions in the state constitution and statutory code which require 
the segregation of Negroes and whites in public schools. Va. Const., 
§ 140; Va. Code § 22-221 (1950). The three-judge District Court, 
convened under 28 U. S. C. §§ 2281 and 2284, denied the requested 
relief. The court found the Negro school inferior in physical 
plant, curricula, and transportation, and ordered the defendants 
forthwith to provide substantially equal curricula and transportation 
and to “proceed with all reasonable diligence and dispatch to remove” 
the inequality in physical plant. But, as in the South Carolina case, 
the court sustained the validity of the contested provisions and denied 
the plaintiffs admission to the white schools during the equalization 
program. 103 F. Supp. 337. The case is here on direct appeal 
under 28 U.S. C. § 1253. 

In the Delaware case, Gebhart v. Belton, the plaintiffs are Negro 
children of both elementary and high school age residing in New 
Castle County. They brought this action in the Delaware Court 
of Chancery to enjoin enforcement of provisions in the state consti- 
tution and statutory code which require the segregation of Negroes 
and whites in public schools. Del. Const., Art. X, §2; Del. Rev. 
Code § 2631 (1935). The Chancellor gave judgment for the plain- 
tiffs and ordered their immediate admission to schools previously 
attended only by white children, on the ground that the Negro schools 
were inferior with respect to teacher training, pupil-teacher ratio, 
extracurricular activities, physical plant, and time and distance in- 
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they had been denied admission to schools attended by 
white children under laws requiring or permitting segre- 
gation according torace. This segregation was alleged to 
deprive the plaintiffs of the equal protection of the laws 
under the Fourteenth Amendment. In each of the cases 
other than the Delaware case, a three-judge federal dis- 
trict court denied relief to the plaintiffs on the so-called 
“separate but equal” doctrine announced by this Court 
in Plessy v. Ferguson, 163 U.S. 537. Under that doctrine, 
equality of treatment is accorded when the races are 
provided substantially equal facilities, even though these 
facilities be separate. In the Delaware case, the Supreme 
Court of Delaware adhered to that doctrine, but ordered 
that the plaintiffs be admitted to the white schools 
because of their superiority to the Negro schools. 

The plaintiffs contend that segregated public schools 
are not “equal” and cannot be made “equal,” and that 
hence they are deprived of the equal protection of the 
laws. Because of the obvious importance of the question 
presented, the Court took jurisdiction.? Argument was 
heard in the 1952 Term, and reargument was heard this 
Term on certain questions propounded by the Court.? 


volved in travel. 87 A. 2d 862. The Chancellor also found that seg- 
regation itself results in an inferior education for Negro children (see 
note 10, infra), but did not rest his decision on that ground. Jd. at 
865. The Chancellor's decree was affirmed by the Supreme Court of 
Delaware, which intimated, however, that the defendants might be 
able to obtain a modification of the decree after equalization of the 
Negro and white schools had been accomplished. 91 A. 2d 137, 152. 
The defendants, contending only that the Delaware courts had erred 
in ordering the immediate admission of the Negro plaintiffs to the 
white schools, applied to this Court for certiorari. The writ was 
granted, 344 U.S. 891. The plaintiffs, who were successful below, 
did not submit a cross-petition. 

*344 U.S. 1, 141, 899. 

*345 U.S. 972. The Attorney General of the United States par- 
ticipated both Terms as amicus curiae. 
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Reargument was largely devoted to the circumstances 
surrounding the adoption of the Fourteenth Amendment 
in 1868. It covered exhaustively consideration of the 
Amendment in Congress, ratification by the states, then 
existing practices in racial segregation, and the views of 
proponents and opponents of the Amendment. This 
discussion and our own investigation convince us that, 
although these sources cast some light, it is not enough 
to resolve the problem with which we are faced. At best, 
they are inconclusive. The most avid proponents of the 
post-War Amendments undoubtedly intended them to 
remove all legal distinctions among “all persons born 
or naturalized in the United States.” Their opponents, 
just as certainly, were antagonistic to both the letter and 
the spirit of the Amendments and wished them to have 
the most limited effect. What others in Congress and 
the state legislatures had in mind cannot be determined 
with any degree of certainty. 

An additional reason for the inconclusive nature of the 
Amendment’s history, with re respect. to segregated schools, 


is the status of public education at that time.‘ In the 
South, the movement toward free common schools, sup- 


* For a gencral study of the development of public education prior 
to the Amendment, see Butts and Cremin, A History of Education in 
American Culture (1953), Pts. I, II; Cubberley, Public Education in 
the United States (1934 ed.), cc. II-XII. School practices current 
at the time of the adoption of the Fourteenth Amendment are de- 
-scribed in Butts and Cremin, supra, at 269-275; Cubberley, supra, 
at 288-339, 408-431; Knight, Public Education in the South (1922), 
cc. VIII, IX. See also H. Ex. Doc. No. 315, 41st Cong., 2d Sess. 
(1871). Although the demand for free public schools followed sub- 
stantially the same pattern in both the North and the South, the 
development in the South did not begin to gain momentum until 
about 1850, some twenty years after that in the North. The reasons 
for the somewhat slower development in the South (e. g., the rural 
character of the South and the different regional attitudes toward 
state assistance) are well explained in Cubberley, supra, at 408-423. 
In the country as a whole, but particularly in the South, the War 
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ported by general taxation, had not yet taken hold. 
Education of white children was largely in the hands of 
private groups. Education of Negroes was almost non- 
existent, and practically all of the race were illiterate. 
In fact, any education of Negroes was forbidden by law 
in some states. Today, in contrast, many Negroes have 
achieved outstanding success in the arts and sciences as 
well as in the business and professional world. It is true 
that public school education at the time of the Amend- 
ment had advanced further in the North, but the effect 
of the Amendment on Northern States was generally 
ignored in the congressional debates. Even in the North, 
the conditions of public education did not approximate 
those existing today. The curriculum was usually rudi- 
mentary; ungraded schools were common in rural areas; 
the school term was but three months a year in many 
states; and compulsory school attendance was virtually 
unknown. As a consequence, it is not surprising that 
there should be so little in the history of the Fourteenth 
Amendment relating to its intended effect on public 
education. 

In the first cases in this Court construing the Four- 
teenth Amendment, decided shortly after its adoption, 
the Court interpreted it as proscribing all state-imposed 
discriminations against the Negro race.* The doctrine of 


virtually stopped all progress in publie education. Id., at 427-428, 
The low status of Negro education in all sections of the country, 
both before and immediately after the War, is described in Beale, 
A History of Freedom of Teaching in American Schools (1941), 112- 
132, 175-195. Compulsory school attendance laws were not gen- 
erally adopted until after the ratification of the Fourteenth Amend- 
ment, and it was not until 1918 that such laws were in force in all 
the states. Cubberley, supra, at 563-565. 

* Slaughter-House Cases, 16 Wall. 36, 67-72 (1873); Strauder vy. 
Weat Virginia, 100 U. S; 303, 307-308 (1880): 
“It ordains that no State shall deprive any person of life, liberty, or 
Property, without due process of law, or deny to any person within 
its jurisdiction the equal protection of the laws. What is this but 
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“separate but equal” did not. make its appearance in this 
Court until 1896 in the in the ease.of Plessy.y. ferguson, Supra, 


involving not not education but trans ortation.© American 
courts have since labored with the doctrine for over half 
a century. In this Court, there have been six cases in- 
volving the “separate but equal” doctrine in the field of 


public education.’ In Cumming v. County Board of 
Education, 175 U. S. 528, and Gong Ium vy. Rice, 275 


oN a Nee 


lenge nge amy * In more recent cases, all on the graduate ‘school 


declaring that the law in the States shall be the same for the black 
as for the white; that all persons, whether colored or white, shall 
stand equal before the laws of the States, and, in regard to the colored 
race, for whose protection the amendment was primarily designed, 
that no discrimination shall be made against them by law because of 
their color? The words of the amendment, it is true, are prohibitory, 
but they contain a necessary implication of a positive immunity, or 
right, most valuable to the colored race,—the right to exemption from 
unfriendly legislation against them distinctively as colored,—exemp- 
tion from legal discriminations, implying inferiority in civil society, 
lessening the security of their enjoyment of the rights which others 
enjoy, and discriminations which are steps towards reducing them to 
the condition of a subject race.” 
See also Virginia v. Rives, 100 U. S. 313, 318 (1880); Ez parte Vir- 
ginia, 100 U. S. 339, 344-345 (1880). 

®The doctrine apparently originated in Roberts v. City of Boston, 
59 Mass. 198, 206 (1850), upholding school segregation against attack 
as being violative of a state constitutional guarantee of equality. 
Segregation in Boston public schools was eliminated in 1855. Mass. 
Acts 1855, c. 256. But elsewhere in the North segregation in public 
education has persisted in some communities until recent years. It 
is apparent that such segregation has long been a nationwide prob- 
lem, not merely one of sectional concern. 

™ See also Berea College v. Kentucky, 211 U.S. 45 (1908). 

®In the Cumming case, Negro taxpayers sought an injunction re- 
quiring the defendant school board to discontinue the operation of a 
high school for white children until the board resumed operation of 
a high school for Negro children. Similarly, in the Gong Lum case, 
the plaintiff, a child of Chinese descent, contended only that state 
authorities had misapplied the doctrine by classifying him with Negro 
children and requiring him to attend a Negro school. 
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level, inequality was found in that specific benefits en- 
joyed by white students were denied to Negro students 
of the same educational qualifications. Afissouri ez rel. 
Gaines v. Canada, 305 U. S. 337; Sipuel v. Oklahoma, 332 
U. S. 631; Sweatt v. Painter, 339 U. S. 629; McLaurin v. 
Oklahoma State Regents, 339 U. S. 637. In none of 
these cases was it necessary to re-examine the doctrine to 
grant relief to the Negro plaintiff. And in Sweatt v. 
Painter, supra, the Court expressly reserved decision on 
the question whether Plessy v. Ferguson should be held 
inapplicable to public education. 

In the instant cases, that question is directly presented. 
Here, unlike Sweatt v. Painter, there are findings below 
that the Negro and white schools involved have been 
equalized, or are being equalized, with respect to build- 
ings, curricula, qualifications and salaries of teachers, and 
other “tangible” factors.* Our decision, therefore, can- 
not turn on merely a comparison of these tangible factors 
in the Negro and white schools involved in each of the 
cases. We must look instead to the effect of segregation 
itself on public education. 

In approaching this problem, we cannot turn the clock 
back to 1868 when the Amendment was adopted, or even 
to 1896 when Plessy v. Ferguson was written. We must 
consider public education in the light of its full develop- 
ment and its present place in American life throughout 


*In the Kansas case, the court below found substantial equality 
as to all such factors. 98 F. Supp. 797, 798. In the South Carolina 
ease, the court below found that the defendants were proceeding 
“promptly and in good faith to comply with the court's decree.” 103 
F. Supp. 920, 921. In the Virginia case, the court below noted that 
the equalization program was already “afoot and progressing” (103 F. 
Supp. 337, 341); since then, we have been advised, in the Virginia 
Attorney General's brief on reargument, that the program has now 
been completed. In the Delaware case, the court below similarly 
noted that the state's equalization program was well under way. 9] 
A. 2d 137, 149. 
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the Nation. Only in this way can it be determined if 
segregation in public schools deprives these plaintiffs of 
the equal protection of the laws. 

Today, education is perhaps the most important func- 
tion of state and local governments. Compulsory school 
attendance laws and the great expenditures for education 
both demonstrate our recognition of the importance of 
education to our democratic society. It is required in 
the performance of our most basic public responsibilities, 
even service in the armed forces. It is the very founda- 
tion of good citizenship. Today it is a principal instru- 
ment in awakening the child to cultural values, in 
preparing him for Jater professional training, and in help- 
ing him to adjust normally to his environment. In these 
days, it is doubtful that any child may reasonably be 
expected to succeed in life if he is denied the opportunity 
of an education. Such an opportunity, where the state 
has undertaken to provide it, is a right which must be 
made available to all on equal terms. 

We come then to the question presented: Does segre- 
gation of children in public schools solely on the basis 
of race, even though the physical facilities and other 
“tangible” factors may be equal, deprive the children of 
the minority group of equal educational opportunities? 
We believe that it does. 

In Sweatt v. Painter, supra, in finding that a segregated 
law school for Negroes could not provide them equal 
educational opportunities, this Court relied in large part 
on “those qualities which are incapable of objective meas- 
urement but which make for greatness in a law school.” 
In McLaurin v. Oklahoma State Regents, supra, the 
Court, in requiring that a Negro admitted to a white 
graduate school be treated like all other students, again 
resorted to intangible considerations: “. . . his ability 
to study, to engage in discussions and exchange views with 
other students, and, in general, to learn his profession.” 
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Such considerations apply with added force to children 
in grade and high schools. To separate them from others 
of similar age and qualifications solely because of their 
race generates a feeling of inferiority as to their status 
in the community that may affect their hearts and minds 
in a way unlikely ever to be undone. The effect of this 
separation on their educational opportunities was well 
stated by a finding in the Kansas case by a court which 
nevertheless felt compelled to rule against the Negro 
plaintiffs: 

“Segregation of white and colored children in pub- 
lic schools has a detrimental effect upon the colored 
children. The impact is greater when it has the 
sanction of the law; for the policy of separating the 
races is usually interpreted as denoting the inferiority 
of the negro group. A sense of inferiority affects 
the motivation of a child to learn. Segregation with 
the sanction of law, therefore, has a tendency to [re- 
tard] the educational and mental development of 
negro children and to deprive them of some of the 
benefits they would receive in a racial{ly} integrated 
school system.” ** 

Whatever may have been the extent of psychological 
knowledge at the time of Plessy v. Ferguson, this finding 


—_— 


is amply supported by modern authority." Any lan- 


*° A similar finding was made in the Delaware case: “I conclude 
from the testimony that in our Delaware society, State-imposed 
segregation in education itself results in the Negro children, as a 
class, receiving educational opportunities which are substantially 
inferior to those available to white children otherwise similarly 
situated.” 87 A. 2d 862, 865. 

" K. B. Clark, Effect of Prejudice and Discrimination on Personal- 
ity Development (Midcentury White House Conference on Children 
and Youth, 1950); Witmer and Kotinsky, Personality in the Making 
(1952), ¢. VI; Deutscher and Chein, The Psychological Effects of 
Enforced Segregation: A Survey of Social Science Opinion, 26 J. 
Psychol. 259 (1948); Chein, What are the Psychological Effects of 
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guage in Plessy v. Ferguson contrary to this finding is 
rejected. 

We conclude that in the field of public education the 
doctrine of “separate but equal” has no place. Separate 
educational facilities are inherently unequal. Therefore, 
we hold that the plaintiffs and others similarly situated 
for whom the actions have been brought are, by reason 
of the segregation complained of, deprived of the equal 
protection of the laws guaranteed by the Fourteenth 
Amendment. This disposition makes unnecessary any 
discussion whether such segregation also violates the Due 
Process Clause of the Fourteenth Amendment.” 

Because these are class actions, because of the wide 
applicability of this decision, and because of the great 
variety of local conditions, the formulation of decrees in 
these cases presents problems of considerable complexity. 
On reargument, the consideration of appropriate relief 
was necessarily subordinated to the primary question— 
the constitutionality of segregation in public education. 
We have now announced that such segregation is a denial 
of the equal protection of the laws. In order that we 
may have the full assistance of the parties in formulating 
decrees, the cases will be restored to the docket, and the 
parties are requested to present further argument on 
Questions 4 and 5 previously propounded by the Court 
for the reargument this Term." The Attorney General 


Segregation Under Conditions of Equal Facilities?, 3 Int. J. Opinion 
and Attitude Res. 229 (1949); Brameld, Educational Costs, in Dis- 
crimination and National Welfare (MacIver, ed., 1949), 44-48; 
Frazier, The Negro in the United States (1949), 674-681. And see 
generally Myrdal, An American Dilemma (1944). 

12 See Bolling v. Sharpe, post, p. 497, concerning the Due Process 
Clause of the Fifth Amendment. 

134, Assuming it is decided that segregation in public schools 
violates the Fourteenth Amendment 

“(a) would a decree necessarily follow providing that, within the 
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of the United States is again invited to participate. The 
Attorneys General of the states requiring or permitting 
segregation in public education will also be permitted to 
appear as amici curiae upon request to do so by Septem- 
ber 15, 1954, and submission of briefs by October 1, 1954.** 


It is so ordered. 


limits set by normal geographic school districting, Negro children 
should forthwith be admitted to schools of their choice, or 

“(b) may this Court, in the exercise of its equity powers, permit 
an effective gradual adjustment to be brought about from existing 
segregated systems to a system not based on color distinctions? 

“5. On the assumption on which questions 4 (a) and (5) are 
based, and assuming further that this Court will exercise its equity 
powers to the end described in question 4 (6), 

“(a) should this Court formulate detailed decrees in these cases; 

“(6) if so, what specific issues should the decrees reach; 

“(c) should this Court appoint a special master to hear evidence 
with a view to recommending specific terms for such decrees; 

“(d) should this Court remand to the courts of first instance with 
directions to frame decrees in these cases, and if so what general 
directions should the decrees of this Court include and what pro- 
cedures should the courts of first instance follow in arriving at the 
specific terms of more detailed decrees?” 

* See Rule 42, Revised Rules of this Court (effective July 1, 1954). 
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BRIGGS et al. v. ELLIOTT et al. 
Civ. A. No. 2657. 


United States District Court 
E. D. South Carolina, Charleston Division. 


Heard May 28, 1951. 
Decided June 23, 1951. 


Harry Briggs, Jr., and others sued R. W. 
Elliott, chairman, and the other members of 
the Board of Trustees of School District No. 
22, Clarendon County, South Carolina, and 
others for a declaratory judgment and in- 
junctive relief. The three judge district 
court, Parker, Circuit Judge, held that the 
plaintiffs were entitled to a declaration to 
the effect that the school facilities afforded 
Negro children in the district were not equal 
to the facilities afforded white children in 
the district and to a mandatory injunction 
requiring that equal facilities be afforded 
them, but held that the segregation of the 
races in the public schools, as required by 
the Constitution and statutes of South Caro- 
lina, was not of itself a denial of the equal 


protection of the laws guaranteed by the 
Fourteenth Amendment. 
Decree in accordance with opinion. 
Waring, J., dissented. 


1. Constitutional law €>220 
Schools and school districts <=13 
When state undertakes public educa- 
tion, it may not, without denying equal pro- 
tection of laws, discriminate against any 
individual on account of race, but must 
offer equal opportunity to all, and there- 
fore, where separate schools are maintain- 
ed for Negroes and whites, educational fa- 
cilities and opportunitics afforded must be 
equal. U.S.C.A.Const. Amend. 14. 
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2. Declaratory Judgment C385 
Injunction C294 

In suit for declaratory judgment and 
injunctive relief brought by Negro chil- 
dren of school age and their parents and 
guardians against school officials having 
control of schools in district, where de- 
fendants admitted upon record that edu- 
cational facilities afforded in district for 
colored pupils were not substantially equal 
to those afforded for white pupils, plain- 
tiffs would be entitled to declaration to 
that effect and to mandatory injunction 
requiring that equal facilities be afforded 
them. U.S.C.A.Const. Amend. 14, 


3. Constitutional law €=70(3) 
Schools and school districts C=13 
Segregation of races in public schools, 
so long as cquality of rights is preserved, 
is matter of legislative policy for several 
states, with which federal courts are pow- 
erless to interfere. 


4, Constitutional law C=8! 

Each state must determine for itself, 
subject to observance of fundamental 
rights and liberties guaranteed by federal 
Constitution, how it shall exercise police 
power; that is, the power to legislate 
with respect to safety, morals, health and 
general welfare. 


5. Constitutional law ©=220 

Segregation of races in public schools, 
as required by Constitution and statutes 
of South Carolina, is not of itself a denial 
of equal protection of laws guaranteed 
by Fourteenth Amendment. U.S.CA. 
Const. Amend. 14. 


& Courts C=96(1) 
Federal District Court may not ignore 
unreversed decisions of Supreme Court of 
United States which are squarely in point 
and conclusive of questions before it. 
7. Courts C=262.4(6) 
Where segregation of races in public 
schools is required by state law, federal 
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1. Article 11, section 7 of the Constitution 
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District Court, as court of equity, should 
exercise its power to assure children al- 
legedly provided with inferior facilities 
that equality of treatment to which they 
are entitled, with due regard to legislative 
policy of state, but court should not use 
its power to abolish segregation in state 
where it is required by law if the equality 
demanded by Constitution can be attained 
otherwise. 


——— ~~. 


Thurgood Marshall, Robert L. Carter, 
New York City, Harold R. Boulware, Co- 
lumbia, S. C., Spottswood W. Robinson, 
Ill, Richmond, Va. Arthur Shores, Bir- 
mingham, Ala., A. T. Walden, Atlanta, Ga., 
for plaintiffs. 

T. C. Callison Atty. Gen. of South 
Carolina, Robert McC. Figg, Jr., Charles- 
ton, S. C., S. E. Rogers, Summerton, S. C, 
for defendants. 

Before PARKER, Circuit Judge, and 
WARING and TIMMERMAN, District 
Judges. 


PARKER, Circuit Judge. 

This is a suit for a declaratory judgment 
and injunctive relief in which it is alleged 
that the schools and educational facilities 
provided for Negro children in School 
District No. 22 in Clarendon County, South 
Carolina, are inferior to those provided 
for white children in that district and 
that this amounts to a denial of the equal 
protection of the laws guaranteed them by 
the Fourteenth Amendment to the Federal 
Constitution, and further that the segre- 
gation of Negro and white children in the 
public schools, required by Article 11, sec- 
tion 7 of the Constitution of South Caro- 
lina and section $377 of the Code of Laws 
of that state," is of itself violative of the 
equal protection clause of the Fourteenth 
Amendment. Plaintiffs are Negro children 
of school age who are entitled to attend 


Section 5377 of the Code of Laws of 
South Carolina of 1942 in as follows: 
“It shall be unlawful for pupils of 
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the public schools in District No. 22 in 
Clarendon County, their parents and 
guardians. Defendants are the school of- 
ficials who, as officers of the state, have 
control of the schools in the district. A 
court of three judges has been convened 
pursuant to the provisions of 28 U.S.C. §§ 
2281 and 2284, the evidence offered by 
the parties has been heard and the case 
has been submitted upon the briefs and ar- 
guments of counsel. 

At the beginning of the hearing the de- 
fendants admitted upon the record that 
“the educational facilitics, equipment, cur- 


ricula and opportunities afforded in School’ 


District No. 22 for colored pupils * * * 
are not substantially equal to those af- 
forded for white pupils”. The evidence 
offered in the case fully sustains this ad- 
mission. The defendants contend, how- 
ever, that the district is one of the rural 
school districts which has not kept pace 
with urban districts in providing educa- 
tional facilities for the children of either 
race, and that the inequalities have result- 
ed from limited resources and from the 
disposition of the school officials to spend 
the limited funds available “for the most 
immediate demands rather than in the light 
of the overall picture”. They state that 
under the leadership of Governor Byrnes 
the Legislature of South Carolina has 
made provision for a bond issue of $75,- 
000,000 with a three per cent sales tax 
to support it for the purpose of equaliz- 
ing educational opportunities and facilities 
throughout the state and of meeting the 
problem of providing equal educational op- 
portunities for Negro children where this 
had not been done. They have offered evi- 
dence to show that this educational pro- 
gram is going forward and that under 
it the educational facilities in the district 
will be greatly improved for both races 
and that Negro children will be afforded 
educational facilities and opportunities in 
all respects equal to those afforded white 
children. 


[1,2] There can be no question but 
that where separate schools are maintained 
for Negroes and whites, the educational 
facilities and opportunities afforded by 
them must be equal. The state may not 
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deny to any person within its jurisdiction 
the equal protection of the laws, says the 
Fourteenth Amendment; and this means 
that, when the state undertakes public edu- 
cation, it may not discriminate against any 
individual on account of race but must of- 
fer equal opportunity to all. As said by 
Chief Justice Hughes in Missouri ex rel. 
Gaines v. Canada, 305 U.S. 337, 349, 59 
S.Ct. 232, 236, 83 L.Ed. 208. “The ad- 
missibility of laws separating the races in 
the enjoyment of privileges afforded by 
the State rests wholly upon the equality 
of the privileges which the laws give to 
the separated groups within the State.” 
See also Sweatt v. Painter, 339 U.S. 629, 
70 S.Ct. 848, 94 L.Ed. 1114; Corbin v. 
County School Board of Pulaski County, 4 
Cir., 177 F.2d 924; Carter v. School Board 
of Arlington County, Va., 4 Cir., 182 F.2d 
531; McKissick v. Carmichael, 4 Cir., 187 
F.2d 949. We think it clear, therefore, 
that plaintiffs are entitled to a declaration 
to the effect that the school facilities now 
afforded Negro children in District No. 22 
are not equal to the facilities afforded 
white children in the district and to a 


‘mandatory injunction requiring that equal 


facilities be afforded them. How this shall 
be done is a matter for the school authori- 
ties and not for the court, so long as it 
is done in good faith and equality of fa- 
cilities is afforded; but it must be done 
promptly and the court in addition to issu- 
ing an injunction to that effect will re- 
tain the cause upon its docket for further 
orders and will require that defendants 
file within six months a report showing 
the action that has been taken by them 
to carry out the order. 


(3] Plaintiffs ask that, in addition to 
granting them relief on account of the in- 
feriority of the educational facilities fur- 
nished them, we hold that segregation of 
the races in the public schools, as required 
by the Constitution and statutes of South 
Carolina, is of itself a denial of the equal 
protection of the laws guaranteed by the 
Fourteenth Amendment, and that we enjoin 
the enforcement of the constitutional pro- 
vision and statute requiring it and by our 
injunction require defendants to admit 
Negrocs to schools to which white students 
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are admitted within the district. We think, 
however, that segregation of the races in 
the public schools, so long as equality of 
rights is preserved, is a matter of Ilegis- 
lative policy for the several states, with 
which the federal courts are powerless to 
interfere. 


{4} One of the great virtues of our con- 
stitutional system is that, while the federal 
government protects the fundamental rights 
of the individual, it leaves to the several 
states the solution of local problems. In 
a country with a great expanse of territory 
with peoples of widely differing customs 
and ideas, local self government in local 
matters is essential to the peace and happi- 
ness of the people in the several communi- 
tics as well as to the strength and unity of 
the country as a whole. It is universally 
held, therefore, that each state shall deter- 
mine for itself, subject to the observance 
of the fundamental rights and liberties 
guaranteed by the federal Constitution, how 
it shall exercise the police power, i. ¢. the 
power to Icgislate with respect to the safe- 
ty, morals, health and general welfare. 
And in no field is this right of the several 
states more clearly recognized than in that 
of public education. As was well said by 
Mr. Justice Harlan, speaking for a unani- 
mous court in Cumming v. County Board of 
Education, 175 U.S. $28, 545, 20 S.Ct. 197, 
201, 44 L.Ed. 262, “while all admit that 
the benefits and burdens of public taxation 
must be shared by citizens without discrimi- 
nation against any class on account of their 
race, the education of the people in schools 
maintained by state taxation is a matter 
belonging to the respective states, and any 
interference on the part of Federal au- 
thority with the management of such 
schools cannot be justified except in the 
case of a clear and unmistakable disregard 
of rights secured by the supreme law of 
the land.” 
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different races are 


the 
and 

in Court is Plessy v. 
Ferguson, 163 U.S. 537, 16 S.Ct. 1138, 
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1140, 41 L.Ed. 256, which involved segrega- 
tion in railroad trains, but in which the 
segregation there involved was referred to 
as being governed by the same principle as 
segregation in the schools. In that case 
the Court said: “The object of the amend- 
ment was undoubtedly to enforce the ab- 
solute equality of the two races before the 
law, but, in the nature of things, it could 
not have been intended to abolish distine- 
tions based upon color, or to enforce social, 
as distinguished from political, equality, or 
a commingling of the two races upon terms 
unsatisfactory to either. Laws permitting, 
and even requiring, their scparation, in 
places where they are liable to be brought 
into contact, do not necessarily imply the 
inferiority of either race to the other, and 
have been gencrally, if not universally, 
recognized as within the competency of the 
state legislatures in the exercise of their 
police power. The most common instance 
of this is connected with the establishment 
of separate schools for white and colored 
children, which has been held to be a valid 
exercise of the legislative power even by 
courts of states where the political rights 
of the colored race have been longest and 
most earnestly enforced.” 

Later in the opinion the Court said: “So 
far, then, as a conflict with the fourteenth 
amendment is concerned, the case reduces 
itself to the question whether the statute 
of Louisiana is a reasonable regulation, 
and with respect to this there must neces- 
sarily be a large discretion on the part of 
the legislature, Im determining the ques- 
tion of reasonablencss, it is at liberty to act 
with reference to the established usages, 
customs, and traditions of the people, and 
with a view to the promotion of their com- 
fort, and the preservation of the public 
peace and good order.” (Italics supplied.) 

Directly in point and absolutely control- 
ling upon us so long as it stands unreversed 
by the Suprent Court is Gong Lum v. Rice, 
275 U.S. 78, 48 S.Ct. 91, 93, 72 LBA 172, 
in which the complaint was that a child of 
Chinese parentage was excluded from a 
school =. for white children under 
a segregation law and was permitted to en- 
ter only a school maintained for colored 
children. Although attempt is made to dis- 
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tinguish this case, it cannot be distinguished. 
The question as to the validity of segrega- 
tion in the public schools on the ground of 
race was squarely raised, the Fourteenth 
‘Amendment was relied upon as forbidding 
segregation and the issue was squarely met 
by the Court. What was said by Chief 
Justice Taft speaking for a unanimous 
court, is determinative of the question be- 
fore us, Said he: 

“The case then reduces itself to the ques- 
tion whether a state can be said to afford 
to a child of Chinese ancestry, born in this 
country and a citizen of the United States, 
the equal protection of the laws, by giving 
her the opportunity for a common school 
education in a school which receives only 
colored children of the brown, yellow or 
black races. 


“The right and power of the state to 
regulate the method of providing for the 
education of its youth at public expense is 
eléeage reuters 

“The question here is whether a Chinese 
citizen of the United States is denied equal 
protection of the laws when he is classed 
among the colored races and furnished 
facilities for education equal to that offered 
4o all, whether white, brown, yellow, or 
black. Were this a new question, it would 
call for very full argument and considera- 
tion; but we think that it is the same 
question which has been many times de- 
cided to be within the constitutional power 
of the state Legislature to settle, without 
intervention of the federal courts under 
the federal Constitution, Roberts v. City 
of Boston, 5 Cush. (Mass.) 198, 206, 208, 
209; State ex rel. Garnes v. McCann, 21 
Ohio St. 198, 210; People ex rel. King v. 
Gallagher, 93 N.Y. 438; People ex rel. 
Cisco v. School Board, 161 N.Y. 598, 56 
N.E. 81, 48 L.R.A. 113; Ward v. Flood, 48 
Cal. 36; Wysinger v. Crookshank, 82 Cal. 
588, 590, 23 P. 54; Reynolds v. Board of 
Education, 66 Kan. 672, 72 P. 274; McMil- 
lan v. School Committee, 107 N.C. 609, 12 
S.E. 330, 10 L.R.A. 823; Cory v. Carter, 48 
Ind. 327; Lehew v. Brummell, 103 Mo. 546, 
15 S.W. 765, 11 L.R.A. 828; Dameron v. 
Bayless, 14 Ariz. 189, 126 P. 273; State ex 
rel. Stoutmeyer v. Duffy, 7 Nev, 342, 348, 
355; Bertonneau v. Board, 3 Woods 177, 
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3 Fed.Cas. 294, [Case] No. 1,361; United 
States v. Buntin (C.C.), 10 F. 730, 735; 
Wong Him vy. Callahan (C.C.), 119 F. 381. 


“In Plessy v. Ferguson, 163 U.S. 537, 
544, 545, 16 S.Ct. 1138, 1140, 41 L.Ed. 256, 
in upholding the validity under the Four- 
teenth Amendment of a statute of Louisiana 
requiring the separation of the white and 
colored races in railway coaches, a more 
difficult question than this, this court, speak- 
ing of permitted race separation, said: 


“‘The most common instance of this is 
connected with the establishment of sepa- 
rate schools for white and colored children, 
which has been held to be a valid exercise 
of the legislative power even by courts of 
states where the political rights of the 
colored race have been longest and most 
earnestly enforced.’ 

* * * * * * 


“Most of the cases cited arose, it is true, 
over the establishment of separate schools 
as between white pupils and black pupils; 
but we cannot think that the question is any 
different, or that any different result can 
be reached, assuming the cases above cited 
to be rightly decided, where the issue is 
as between white pupils and the pupils of 
the yellow races. The decision is within 
the discretion of the state in regulating its 
public schools, and does not conflict with 
the Fourteenth Amendment.” (Italics sup- 
plied.) 


Only a little over a year ago, the ques- 
tion was before the Court of Appcals of the 
District of Columbia in Carr v. Corning, 
86 U.S.App.D.C. 173, 182 F.2d 14, 16, a 
case involving the validity of segregation 
within the District, and the whole matter 
was exhaustively explored in the light of 
history and the pertinent decisions in an 
able opinion by Judge Prettyman, who said; 


“It is urged that the separation of the 
races is itself, apart from equality or in- 
equality of treatment, forbidden by the Con- 
stitution, The question thus posed is 
whether the Constitution lifted this problem 
out of the hands of all Icgislatures and 
settled it. We do not think it did. Since 
the beginning of human history, no cir- 
cumstance has given rise to more difficult 
and delicate problems than has the coexist- 
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ence of different races in the same area. 
Centuries of bitter experience in all parts 
of the world have proved that the problem 
is insoluble by force of any sort. The same 
history shows that it is soluble by the pa- 
tient processes of community expericnce. 
Such problems lic naturally in the ficld of 
legislation, a method susceptible of experi- 
mentation, of development, of adjustment 
to the current necessitics in a variety of 
community circumstance. We do not be- 
lieve that the makers of the first ten 
Amendments in 1789 or of the Fourteenth 
Amendment in 1866 meant to foreclose 
legislative treatment of the problem in this 
country. 


“This is not to decry efforts to reach 
that state of common existence which is 
the obvious highest good in our concept 
of civilization. It is merely to say that 
the social and economic interrelationship 
of two races living together is a legisla- 
tive problem, as yet not solved, and is not 
a problem solved fully, finally and un- 
equivocally by a fiat enacted many years 
ago. We must remember that on this par- 
ticular point we are interpreting a constite- 
tion and not enacting a statute, 

“We are mot unmindful of the debates 
which occurred in Congress relative to the 
Civil Rights Act of April 9, 1866, the Four- 
teenth Amendment, and the Civil Rights 
Act of March 1, 1875. But the actions 
of Congress, the discussion in the Civil 
Rights cases, and the fact that in 1862, 
1864, 1866 and 1874 Congress, as we shall 
point out in a moment, enacted legislation 
which specifically provided for separation 
of the races in the schools of the District 
of Columbia, conclusively support our view 
of the Amendment and its effect. 

“The Supreme Court has consistently 
held that if there be an ‘equality of the 
Privileges which the laws give to the sepa- 
rated groups’, the races may be separated. 
That is to say that constitutional invalidity 
does not arise from the mere fact of scpa- 
ration but may arise from an inequality 


2. Statistical Semmary of Education, 1947- 
48, “Hennisl Survey of Education in the 
United States, 1940-48", ch. 1, pp. 8, 40 
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of treatment. Other courts have long held 
to the same effect.” 


It should be borne in mind that in the 
above cases the courts have not been dealing 
with hypothetical situations or mere theory, 
but with situations which have actually de- 
veloped in the relationship of the races 
throughout the country. Segregation of 
the races in the public schools has not 
been confined to South Carolina or even 
to the South but prevails in many other 
states where Negroes are present in large 
numbers. Even when not required by law, 
it is customary in many places. Congress 
has provided for it by federal statute in 
the District of Columbia; and seventeen 
of the states have statutes or constitutional 
provisions requiring it. They are Alabama, 
Arkansas, Delaware, Florida, Georgia, Ken- 
tucky, Louisiana, Maryland, Mississippi, 
Missouri, North Carolina, Oklahoma, South 
Carolina, Tennessee, Texas, Virginia, and 
West Virginia.* And the validity of legisla- 
tively requiring segregation in the schools 
has been upheld wherever the question has 
been raised. See Wong Him v. Callahan, C. 
C,, 119 F. 381; United States v. Buntin, C.C., 
10 F, 730; Bertonneau v. Board of Di- 
rectors, 3 Fed.Cas. 294, No. 1,361; Dame- 
ron v. Bayless, 14 Ariz, 180, 126 P. 273; 
Maddox v. Neal, 45 Ark. 121, 55 Am.Rep. 
$40; Ward v. Flood, 48 Cal, 36, 17 Am. 
Rep. 405; Cory v. Carter, 48 Ind. 327, 17 
Am.Rep. 738; Graham v. Board of Educa- 
tion, 153 Kan. 840, 114 P.2d 313; Richard- 
son v. Board of Education, 72 Kan. 629, 
84 P. S38; Reynolds v. Board of Education, 
66 Kan. 672, 72 P. 274; Chrisman v. Mayor 
of City of Brookhaven, 70 Miss. 477, 12 So. 
458; Lehew v. Brummell, 103 Mo. 546, 15 
S.W. 765, 11 LRA. 828, 23 Am.St.Rep. 
895; State ex rel. Stoutmeyer v. Duffy, 
7 Nev. 342, 8 AmRep. 713; People ex rel. 
Cisco v. School Board, 161 N.Y. 598, 56 
NE. 81, 48 LRA. 113; People v. Gallagh- 
er, 93 N.Y. 438,45 Am.Rep. 232; McMillan 
v. School Committee, 107 N.C. 609, 12 S.E. 
330, 10 L.R.A. 823; State ex rel. Garnes 
¥. McCann, 21 Ohio St. 198; Board of 
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Education v. Board of Com’rs, 14 Okl. 322, 
78 P. 455; Martin v, Board of Education, 
42 W.Va. 514, 26 S.E. 348.3 No cases have 
been cited to us holding that such legisla- 
tion is violative of the Fourteenth Amend- 
ment. We know of none, and diligent 
search of the authorities has failed to re- 
veal any, 


Plaintiffs rely upon expressions contained 
in opinions relating to professional educa- 
tion such as Sweatt v. Painter, 339 U.S. 
629, 70 S.Ct. 848, 94 L.Ed. 1114, McLaurin 
v. Oklahoma State Regents, 339 U.S. 637, 
70 S.Ct. 851, 944 L.Ed. 1149, and McKissick 
v. Carmichael, 4 Cir., 187 F.2d 949, where 
equality of opportunity was not afforded. 
Sweatt v. Painter, however, instead of 
helping them, emphasizes that the separate 
but equal doctrine of Plessy v. Ferguson, 
has not been overruled, since the Supreme 
Court, although urged to overrule it, ex- 
pressly refused to do so and based its de- 
cision on the ground that the educational 
facilities offered Negro law students in 
that case were not equal to those offered 
white students. The decision in McKissick 
y. Carmichael, was based upon the same 
ground. The case of McLaurin v. Okla- 
‘homa State Regents, involved humiliating 
and embarrassing treatment of a Negro 
‘graduate student to which no one should 
“have been required to submit. Nothing of 
‘the sort is involved here. 


The problem of segregation as applied to 
-graduate and professional education is es- 
sentially different from that involved in 
-segregation in education at the lower levels. 
In the graduate and professional schools 
-the problem is one of affording equal educa- 
tional facilities to persons sui juris and of 
mature personality. Because of the great 
expense of such education and the impor- 
tance of the professional contacts estab- 
lished while carrying on the educational 
process, it is difficult for the state to main- 
‘tain segregated schools for Negrocs in 
this field which will afford them opportuni- 
ties for education and professional ad- 
vancement equal to those afforded by the 
graduate and professional schools main- 


4. Sce also Roberts v. City of Boston, 5 Cush., 


Amendment. 
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tained for white persons. What the courts 
have said, and all they have said in the 
cases upon which plaintiffs rely is that, 
notwithstanding these difficulties, the op- 
portunity afforded the Negro student must 
be equal to that afforded the white student 
and that the schools established for furnish- 
ing this instruction to white persons must 
be opened to Negrocs if this is necessary 
to give them the cqual opportunity which 
the Constitution requires. 


The problem of segregation at the com- 
mon school level is a very different one. 
At this level, as good education can be 
afforded in Negro schools as in white 
schools and the thought of establishing 
professional contacts does not enter inco 
the picture. Moreover, education at this 
level is not a matter of voluntary choice 
on the part of the student but of compul- 
sion by the state. The student is taken 
from the control of the family during 
school hours by compulsion of law and 
placed in control of the school, where he 
must associate with his fellow students. 
The law thus provides that the school shall 
supplement the work of the parent in the 
training of the child and in doing so it is 
entering a delicate ficld and one fraught 
with tensions and difficulties. In formu- 
lating educational policy at the common 
‘school level, therefore, the law must take 
account, not merely of the matter of af- 
fording instruction to the student, but also 
of the wishes of the parent as to the up- 
bringing of the child and his associates in 
the formative period of childhood and ado- 
lescence. If public education is to have 
the support of the people through their leg- 
islatures, it must not go contrary to what 
they deem for the best interests of their 
children. 


There is testimony to the effect that 
mixed schools will give better education 
and a better understanding of the com- 
munity in which the child is to live than 
segregated schools. There is testimony, 
on the other hand, that mixed schools will 
result in racial friction and tension and 
that the only practical way of conducting 


Mass., 198, decided prior to the Fourteenth 
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public education in South Carolina is with 
Segregated schools. The questions thus 
presented are not questions of constitution- 
al right but of legislative policy, which 
must be formulated, not in vacuo or with 
doctrinaire disregard of existing condi- 
tions, but in realistic approach to the situ- 
ations to which it is to be applied. In 
some states, the legislatures may well de- 
cide that segregation in public schools 
should be abolished, in others that it should 
be maintained—all depending upon the re- 
lationships existing between the races and 
the tensions likely to be produced by an 
attempt to educate the children of the two 
races together in the same schools. The 
federal courts would be going far outside 
their constitutional function were they to 
attempt to prescribe educational policies 
for the states in such matters, however 
desirable such policies might be in the 
opinion of some sociologists or educators. 
For the federal courts to do so would 
result, not only in interference with local 
affairs by an agency of the federal govern- 
ment, but also in the substitution of the 
judicial for the legislative process in what 
is essentially a legislative matter. 

The public schools are facilities provided 
and paid for by the states. The state's 
regulation of the facilities which it fur- 
nishes is not to be interfered with unless 
constitutional rights are clearly infringed. 
There is nothing in the Constitution that 
requires that the state grant to all members 
of the public a common right to use every 
facility that it affords, Grants in aid of 
education or for the support of the indigent 
may properly be made upon an individual 
basis if no discrimination is practiced; 
and, if the family, which is the racial unit, 
may be considered in these, it may be con- 
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sidered also in providing public schools. 
The equal protection of the laws does not 
mean that the child must be treated as the 
property of the state and the wishes of 
his family as to his upbringing be dis- 
regarded. The classification of children 
for the purpose of education in separate 
schools has a basis grounded in reason and 
experience; and, if equal facilities are af- 
forded, it cannot be condemned as dis- 
criminatory for, as said by Mr. Justice 
Reed in New York Rapid Transit Corp. 
v. City of New York, 303 U.S. 573, $78, 
$8 S.Ct. 721, 724, 82 L.Ed. 1024: “It has 
long been the law under the Fourteenth 
Amendment that ‘a distinction in legisla- 
tion is not arbitrary, if any state of facts 
reasonably can be conceived that would 
sustain it.’” 4 


We are cited to cases having relation 
to zoning ordinances, restrictive covenants 
in deeds and segregation in public con- 
veyances. It is clear, however, that noth- 
ing said in these cases would justify our 
disregarding the great volume of authority 
relating directly to education in the public 
schools, which involves not transicnt con- 
tacts, but associations which affect the 
interests of the home and the wishes of 
the people with regard to the upbringing of 
their children. As Chief Justice Taft 
pointed out in Gong Lum v. Rice, supra 
(275 U.S. 78, 48 S.Ct. 93}, “a more dif- 
ficult” question is presented by segrega- 
tion in public conveyances than by segre- 
gation in the schools. 


[5,6] We conclude, therefore, that if 
equal facilities are offered, segregation of 
the races in the public schools as prescribed 
by the Constitution and laws of South 
Carolina is not of itself violative of the 
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Fourteenth Amendment. We think that 
this conclusion is supported by overwhelm- 
ing authority which we are not at liberty 
to disregard on the basis of theories ad- 
vanced by a few educators and sociologists. 
Even if we felt at liberty to disregard 
other authorities, we may not ignore the 
unreversed decisions of the Supreme Court 
of the United States which are squarely 
in point and conclusive of the question 
before us. As said by the Court of Ap- 
peals of the Fourth Circuit in Boyer vy. 
Garrett, 183 I'.2d 582, a case involving seg- 
tegation in a public playground, in which 


equality of treatment was admitted and 


segregation was attacked as being per se 
violative of the Fourteenth Amendment: 
“The contention of plaintiffs is that, not- 
withstanding this equality of treatment, the 
rule providing for segregation is violative 
of the provisions of the federal Constitu- 
tion. The District Court dismissed the 
complaint on the authority of Plessy v. 
Ferguson, 163 U.S. 537, 16 S.Ct. 1138, 41 
L.Ed. 256; and the principal argument 
made on appeal is that the authority of 
Plessy v. Ferguson has been so weakened 
by subsequent decisions that we should no 
longer consider it as binding. We do not 
think, however, that we are at liberty 
thus to disregard a decision of the Supreme 
Court which that court has not seen fit to 
overrule and which it expressly refrained 
from reexamining, although urged to do 
so, in the very recent case of Sweatt v. 
Painter [339 U.S. 629], 70 S.Ct. 848 [94 
L.Ed. 1114]. It is for the Supreme Court, 
not us, to overrule its decisions or to hold 
them outmoded.” 


To this we may add that, when seventeen 
states and the Congress of the United 
States have for more than three-quarters 
of a century required segregation of the 
races in the public schools, and when this 
has received the approval of the leading 
appellate courts of the country including 
the unanimous approval of the Supreme 
Court of the United States at a time when 
that court included Chief Justice Taft and 
Justices Stone, Holmes and Brandeis, it 
is a late day to say that such segregation 
is violative of fundamental constitutional 
rights. It is hardly reasonable to suppose 
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that legislative bodies over so wide a ter- 
ritory, including the Congress of the Unit- 
ed States, and great judges of high courts 
have knowingly defied the Constitution for 
so long a period or that they have acted 
in ignorance of the meaning of its pro- 
visions. The constitutional principle is the 
same now that it has been throughout this 
period; and if conditions have changed 
so that segregation is no longer wise, this 
is a matter for the legislatures and not for 
the courts. The members of the judiciary 
have no more right to read their ideas of 
sociology into the Constitution than thcir 
ideas of economics, 


(7] It is argued that, because the school 
facilities furnished Negroes in District No. 
22 are inferior to those furnished white 
persons, we should enjoin segregation rath- 
er than direct the equalizing of conditions. 
In as much as we think that the law re- 
quiring segregation is valid, however, and 
that the inequality suffered by plaintiffs 
results, not from the law, but from the 
way it has been administered, we think that 
our injunction should be directed to re- 
moving the inequalities resulting from ad- 
ministration within the framework of the 
law rather than to nullifying the law itself. 
As a court of equity, we should exercise 
our power to assure to plaintiffs the equali- 
ty of treatment to which they are entitled 
with due regard to the legislative policy 
of the state. In directing that the school 
facilities afforded Negroes within the dis- 
trict be equalized promptly with those af- 
forded white persons, we are giving plain- 
tiffs all the relief that they can reasonably 
ask and the relief that is ordinarily granted 
in cases of this sort. Sce Carter v. County 
School Board of Arlington County, Vir- 
ginia, 4 Cir, 182 F.2d 531. The court 
should not use its power to abolish segre- 
gation in a state where it is required by 
law if the equality demanded by the Consti- 
tution can be attained otherwise. This 
much is demanded by the spirit of comity 
which must prevail in the relationship be- 
tween the agencies of the federal govern- 
ment and the states if our constitutional 
system is to endure. 


Decree will be entered finding that the 
constitutional and statutory provisions re- 
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quiring segregation in the public schools 
are not of themselves violative of the Four- 
teenth Amendment, but that defendants 
have denied to plaintiffs rights guaranteed 
by that amendment in failing to furnish 
for Negroes in School District 22 educa- 
tional facilitics and opportunities equal to 
those furnished white persons, and in- 
junction will issue directing defendants 
promptly to furnish Negroes within the dis- 
trict educational facilitics and opportuni- 
ties equal to those furnished white per- 
sons and to report to the court within six 
months as to the action that has been 
taken by them to effectuate the court's 
decree. 

Injunction to abolish segregation denicd. 

Injunction to equalize educational facili- 
ties granted. 


WARING, District Judge (dissenting). 

This case has been brought for the ex- 
press and declared purpose of determining 
the right of the State of South Carolina, 
in its public schools, to practice segregation 
according to race. 

The plaintiffs are all residents of Clar- 
endon County, South Carolina which is 
situated within the Eastern District of 
South Carolina and within the jurisdiction 
of this court. The plaintiffs consist of 
minors and adults there being forty-six 
minors who are qualified to attend and are 
attending the public schools in School 
District 22 of Clarendon County; and 
twenty adults who are taxpayers and are 
either guardians or parents of the minor 
plaintiffs. The defendants are members 
of the Board of Trustees of School Dis- 
trict 22 and other officials of the educational 
system of Clarendon County including the 
superintendent of education. They are 
the parties in charge of the various schools 
which are situated within the aforesaid 
school district and which are affected by 
the matters sct forth in this cause. 

The plaintiffs allege that they are dis- 
criminated against by the defendants under 
color of the Constitution and laws of the 
State of South Carolina whereby they are 


1. Fourteenth Amendment of the Constitu- 
tion of the Unite States, Section 1; 


COMMISSION 


denicd equal educational facilities and op- 
portunitics and that this denial is based 
upon difference in race. And they show 
that the school system of this particular 
schoo! district and county (following the 
general pattern that it is admitted obtains 
in the State of South Carolina) sets up 
two classes of schools; one for people 
said to belong to the white race and the 
other for people of other races but pri- 
marily for those said to belong to the 
Negro race or of mixed races and either 
wholly, partially, or faintly alleged to be 
of African or Negro descent. These plain- 
tiffs bring this action for the enforcement 
of the rights to which they claim they are 
entitled and on bchalf of many others who 
are in like plight and condition and the suit 
is denominated a class suit for the purpose 
of abrogation of what is claimed to be the 
enforcement of unfair and discriminatory 
laws by the defendants. Plaintiffs claim 
that they are entitled to bring this case 
and that this court has jurisdiction under 
the Fourteenth Amendment of the Con- 
stitution of the United States and of a 
number of stitutes of the United States, 
commonly referred to as civil rights stat- 
utes* The plaintiffs demand relief under 
the above referred to sections of the laws 
of the United States by way of a declar- 
atory judgment and permanent injunction. 


Tt is alleged that the defendants are 
acting under the authority granted them 
by the Constitution and laws of the State 
of South Carolina and that all of these 
are in contravention of the Constitution 
and laws of the United States. The par- 
ticular portions of the laws of South 
Carolina are as follows: 


“Free public schools.—The General As- 
sembly shall provide for a liberal system 
of free public schools for all children be- 
tween the ages of six and twenty-one 
years * a a | 

Article XI, Section 7 is as follows: 
“Separate schools shall be provided for 
children of the white and colored races, 
and no child of either race shall ever be 


Tite 8 USOA. 43 
UsGA 5 #8 41, 43; Tite 28, 
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Permitted to attend a school provided for 
children of the other race.” 


Section 5377 of the Code of Laws of 
South Carolina is as follows: “It shall 
be unlawful for pupils of one race to attend 
the schools provided by boards of trustees 
for persons of another race.” 


It is further shown that the defendants 
are acting under the authority of the 
Constitution and laws of the State of South 
Carolina providing for the creation of 
various school districts? and they have 
strictly separated and segregated the school 
facilities, both elementary and high school,. 
according torace. There are, in said school 
district, three schools which are used ex- 
clusively by Negroes: to wit, Rambay 
Elementary School, Liberty Hill Elemen- 
tary School, and Scotts Branch Union 
(a combination of elementary and high 
school). There are in the same school 
district, two schools maintained for whites, 
namely, Summerton Elementary School and 
Summerton High School. The last named 
serves some of the other school districts 
in Clarendon County as well as No. 22. 


It appears that the plaintiffs filed a peti- 
tion with the defendants requesting that the 
defendants cease discrimination against 
the Negro children of public school age; 
and the situation complained of not having 
been remedied or changed, the plaintiffs 
now ask this court to require the defend- 
ants to grant them their rights guaranteed 
under the Fourteenth Amendment of the 
Constitution of the United States and they 
appeal to the equitable power of this court 
for declaratory and injunctive relief al- 
leging that they are suffering irreparable 


injuries and that they have no plain ade- | 


quate or complete remedy to redress the 
wrongs and illegal acts complained of other 
than this suit. And they further point out 
that large numbers of people and persons 
are and will be affected by the decision of 
this court in adjudicating and clarifying the 
rights of Negroes to obtain education in 
the public school system of the State of 
South Carolina without discrimination and 


Constitution of South Carolina, Article 
* XI, Section 5; Code of Laws, 5301, 5316, 
6328, 54104 and 5105; Code of Laws of 
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denial of cqual- facilities on account of 
their race. 


The defendants appear and by way of 
answer deny the allegations of the complaint 
as to discrimination and incquality and al- 
lege that not only are they acting within 
the laws of the State in enforcing scgre- 
gation but that all facilities afforded the 
pupils of different races are adequate and 
equal and that there is no incquality or 
discrimination practiced against these 
plaintiffs or any others by reason of race 
or color. And they allege that the facilitics 
and opportunities furnished to the colored 
children are substantially the same as those 
provided for the white children. And they 
further base their defense upon the state- 
ment that the Constitutional and statutory 
provisions under attack in this case, that 
is to say, the provisions requiring separate 
schools because of race, are a reasonable 
exercise of the State’s police power and 
that all of the same are valid under the 
powers possessed by the State of South 
Carolina and the Constitution of the United 
States and they deny that the same can be 
held to be unconstitutional by this Court. 


The issues being so drawn and calling 
for a judgment by the United States Court 
which would require the issuance of an 
injunction against State and County of- 
ficials, it became apparent that it would be 
necessary that the case be heard in ac- 
cordance with the statute applicable to 
cases of this type requiring the calling of 
a three-judge court.3 Such a court con- 
vened and the case was set for a hearing 
on May 28, 1951. 


The case came on for a trial upon the 
issues as presented in the complaint and 
But upon the call of the case, 
defendants’ counsel announced that they 
wished to make a statement on behalf of 
the defendants making certain admissions 
and praying that the Court make a finding 
as to inequalities in respect to buildings, 
equipment, facilities, curricula and other 
aspects of the schools provided for children 
in School District 22 in Clarendon County 


South Carolina, Sections 5303, 5300, 
6343, 5400. 


$. Title 28, U.S.C.A. §§ 2231-2284. 
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and giving the public authoritics time to 
formulate plans for ending such incquali- 
tics. In this statement defendants claim 
that they never had intended to discriminate 
against any of the pupils and although they 
had filed an answer to the complaint, some 
five months ago, denying incqualitics 
they now admit that they had found some; 
but rely upon the fact that subsequent to 
the institution of this suit, James F. Byrnes, 
the Governor of South Carolina, had stated 
in his inaugural address that the State 
must take steps to provide money for im- 
proving educational facilities and that there- 
after, the Legislature had adopted certain 
legislation. They stated that they hoped 
that in time they would obtain money as a 
result of the foregoing and improve the 
school situation. 

This statement was allowed to be filed 
and considered as an amendment to the 
answer. 

By this mancuver, the defendants have 
endeavored to induce this Court to avoid 
the primary purpose of the suit. And 
if the Court should follow this suggestion 
and fail to meet the issues raised by merely 
considering this case in the light of another 
“separate but equal” case, the entire pur- 
pose and reason for the institution of the 
case and the convening of a three-judge 
court would be voided. The 66 plaintiffs 
in this cause have brought this suit at 
what must have cost much in effort and 
financial expenditures. They are here 
represented by 6 attorneys, all, save one, 
practicing lawyers from without the State 
of South Carolina and coming here from 
a considerable distance. The plaintiffs have 
brought a large number of witnesses ex- 
clusive of themselves. As a matter of 
fact, they called and examined 11 witnesses. 
They said that they had a number more 
coming who did not arrive in time owing to 
the shortening of the proceedings and thcy 
also stated that they had on hand and had 
contemplated calling a large number of 
other witnesses but this became unneces- 
sary by reason of the foregoing admissions 
by defendants. It certainly appears that 
large expensee-must have been caused by 
the institution of this case and great efforts 
expended in gathering data, making « 
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study of the issues involved, interviewing 
and bringing numerous witnesses, some 
of whom are foremost scicntists in America. 
And in addition to all of this, these 66 
plaintiffs have not merely expended their 
time and money in order to test this im- 
portant Constitutional question, but they 
have shown unexampled courage in bring- 
ing and presenting this cause at their own 
expense in the face of the long established 
and age-old pattern of the way of life 
which the State of South Carolina has 
adopted and practiced and lived in since 
and as a result of the institution of human 
slavery. 


If a case of this magnitude can be turned 
aside and a court refused to hear these basic 
issucs by the mere device of admission that 
some buildings, blackboards, lighting fix- 
tures and toilet facilities are unequal but 
that they may be remedied by the spending 
of a few dollars, then, indeed people in the 
plight in which these plaintiffs are, have no 
adequate remedy or forum in which to air 
their wrongs. If this method of judicial 
evasion be adopted, these very infant plain- 
tiffs now pupils in Clarendon County will 
probably be bringing suits for their children 
and grandchildren decades or rather gener- 
ations hence in an effort to get for their 
descendants what are today denied to them. 
If they are entitled to any rights as Ameri- 
can citizens, they are entitled to have these 
rights now and not in the future. And no 
excuse can be made to deny them these 
rights which are theirs under the Constitu- 
tion and laws of America by the use of the 
false doctrine and patter called “separate 
but equal” and it is the duty of the Court 
to mect these issues simply and factually 
and without fear, sophistry and evasion, If 
this be the measure of justice to be meted 
out to them, then, indeed, hundreds, nay 
thousands, of cases will have to be 
and in each case thousands of dollars will 
have to be spent for the employment of legal 
talent and scientific testimony and then the 
cases will be turned aside, postponed or 
eliminated by devices such as this. 

We should be unwilling to straddle or 
avoid this issue and if the suggestion made 
by these defendants is to be adopted as the 
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type of justice to be meted out by this 
Court, then I want no part of it. 


And so we must and do face, without eva- 
sion or cquivocation, the question as to 
whether segregation in education in our 
schools is legal or whether it cannot exist 
under our American system as particularly 
enunciated in the Fourteenth Amendment to 
the Constitution of the United States. 


Before the American Civil War, the in- 
stitution of human slavery had been adopted 
and was approved in this country. Slavery 
was nothing new in the world. From the 
dawn of history we sce aggressors enslaving 
weak and less fortunate neighbors. Back 
through the days of carly civilization man 
practiced slavery. We read of it in Biblical 
days; we read of it in the Greek City States 
and in the great Roman Empire. Through- 
out medieval Europe, forms of slavery ex- 
isted and it was widely practiced in Asia 
Minor and the Eastern countries and per- 
haps reached its worst form in Nazi Ger- 
many. Class and caste have, unfortunate- 
ly, existed through the ages. But, in time, 
mankind, through evolution and progress, 
through ethical and religious concepts, 
through the study of the teachings of the 
great philosophers and the great religious 
teachers, including especially the founder of 
Christianity—mankind began to revolt 
against the enslavement of body, mind and 
soul of one human being by another. And 
so there came about a great awakening. 
The British who had indulged in the slave 
trade, awakened to the fact that it was 
immoral and against the right thinking 
ideology of the Christian world. And in 
this country, also, came about a moral 
awakening. Unfortunately, this had not 
been sufficiently advanced at the time of the 
adoption of the American Constitution for 
the institution of slavery to be prohibited. 
But there was a struggle and the better 
thinking leaders in our Constitutional Con- 
vention endeavored to prohibit slavery but 
unfortunately compromised the issue on the 
insistent demands of those who were en- 
gaged in the slave trade and the purchase 
and use of slaves. And so as time went 
on, slavery was perpetuated and eventually 
became a part of the life and culture of 
certain of the States of this Union although 
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the rest of the world looked on with shame 
and abhorrence. 
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As was so well said, this country could 
not continue to exist one-half slave and one- 
half free and long years of war were en- 
tered into before the nation was willing to 
eradicate this system which was, itself, a 
denial of the brave and fine statements of 
the Declaration of Independence and a 
denial of freedom as envisioned and adyo- 
cated by our Founders. 


The United States then adopted the 13th, 
14th and 15th Amendments and it cannot 
be denied that the basic reason for all of 
these Amendments to the Constitution was 
to wipe out completely the institution of 
slavery and to declare that all citizens in 
this country should be considered as frec, 
equal and entitled to all of the provisions 
of citizenship. 


The Fourteenth Amendment to the Con- 
stitution of the United States is as follows: 
“Section 1. All persons born or naturalized 
in the United States, and subject to the ju- 
risdiction thereof, are citizens of the United 
States and of the State wherein they reside. 
No State shall make or enforce any law 
which shall abridge the privileges or im- 
munities of citizens of the United States; 
nor shall any State deprive any person of 
life, liberty, or property, without due pro- 
cess of law; nor deny to any person within 
its jurisdiction the equal protection of the 
laws.” 


It seems to me that it is unnecessary to 
pore through voluminous arguments and 
Opinions to ascertain what the foregoing 
means. And while it is true that we have 
had hundreds, perhaps thousands, of legal 
opinions outlining and defining the various 
effects and overtones on our laws and life 
brought about by the adoption of this 
Amendment, one of ordinary ability and 
understanding of the English language will 
have no trouble in knowing that when this 
Amendment was adopted, it was intended 
to do away with discrimination between 
our citizens. 


The Amendment refers to all persons. 
There is nothing in there that attempts to 
separate, segregate or discriminate against 
any persons because of their being of 
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Furopean, Asian or African ancestry. And 
the plain intendment is that all of these 
persons are citizems. And then it is pro- 
vided that no State shall make or enforce 
any law which shall abridge the privileges 
of citizens nor shall any state deny “to 
any person within its jurisdiction the equal 
protection of the laws”. 


The Amendment was first proposed in 
1866 just about a year after the end of the 
American Civil War and the surrender of 
the Confederate States government. With- 
in two years, the Amendment was adopted 
and became part of the Constitution of the 
United States. It cannot be gainsaid that 
the Amendment was proposed and adopted 
wholly and entircly as a result of the great 
conflict between freedom and slavery. This 
will be amply substantiated by an examina- 
tion and appreciation of the proposal and 
discussion and Congressional debates (see 
Flack on Adoption of the 14th Amendment) 
and so it is undeniably truc that the three 
great Amendments were adopted to climin- 
ate not only slavery, itself, but all idea of 
discrimination and difference between 
American citizens. 


Let us now come to consider whether the 
Constitution and Laws of the State of South 
Carolina which we have heretofore quoted 
are in conflict with the true meaning and 
intendment of this Fourteenth Amendment. 
The whole discussion of race and ancestry 
has been intermingled with sophistry and 
prejudice. What possible definition can be 
found for the so-called white race, Negro 
race or other races? Who is to decide and 
what is the test? For years, there was 
much talk of blood and taint of blood. 
Science tells us that there are but four kinds 
of blood: A, B, AD and O and these are 
found in Europens, Asiatics, Africans, 
Americans and others. And so we need not 
further consider the irresponsible and base- 
less references to preservation of “Cauca- 
sian blood”. So then, what test are we go- 
ing to use in opening our school doors and 
labeling them “white” and “Negro”? The 
law of South Carolina considers a person 
of one-cighth African ancestry to be a 
Negro. Why this proportion? 
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to know who are “whitcs” and who are 
“Negroes”? If it is dangerous and evil for 
a white child to be associated with another 
child, one of whose great-grandparents was 
of African descent, is it not equally danger- 
ous for one with a one-sixtecnth percent- 
age? And if the State has decided that 
there is danger in contact between the 
whites and Negroes, isn’t it requisite and 
proper that the State furnish a series of 
schools one for cach of these percentages? 
If the idea is perfect racial equality in ed- 
ucational systems, why should children of 
pure African descent be brought in con- 
tact with children of one-half, one-fourth, 
or one-eighth such ancestry? To ask these 
questions is sufficient answer to them. The 
whole thing is unreasonable, unscientific 
and based upon unadulterated prejudice. 
We see the results of all of this warped 
thinking in the poor under-privileged and 
frightened attitude of so many of the Ne- 
grocs in the southern states; and in the 
sadistic insistence of the “white suprema- 
cists” in declaring that their will must be 
imposed irrespective of rights of other 
citizens. This claim of “white supremacy”, 
while fantastic and without foundation, is 
really believed by them for we have had re- 
peated declarations from leading politicians 
and governors of this state and other states 
declaring that “white supremacy” will be 
endangered by the abolition of segregation. 
There are present threats, including those 
of the present Governor of this state, going 
to the extent of saying that all public edu- 
cation may be abandoned if the courts 
should grant true equality in educational 
facilities. 


Although some 73 years have passed since 
the adoption of the Fourteenth Amendment 
and although it is clearly apparent that 
its chief purpose, (perhaps we may Say its 
only real purpose) was to remove from 
Negroes the stigma and status of slavery 
and to confer- upon them full rights as 
citizens, neverthcless, there has been a long 
and arduous course of litigation through 
the years. With some setbacks here and 
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made by state governments (almost en- 
tirely those of the former Confederate 
States) to restrict the Amendment and to 
keep Negroes in a different classification so 
far as their rights and privileges as citizens 
are concerned. A number of cases have 
reached the Supreme Court of the United 
States whercin it became necessary for 
that tribunal to insist that Negroes be treat- 
ed as citizens in the performance of jury 
duty. Sce Strauder v. West Virginia‘, 
where the Court says 100 U.S. at page 307, 
25 L.Ed. 664; “* * * What is this but 
declaring that the law in the States shall 
be the same for the black as for the white; 
that all persons, whether colored or white, 
shall stand equal before the laws of the 
States, and, in regard to the colored.race, 
for whose protection the amendment was 
primarily designed, that no discrimination 
shall be made against them by law because 
of their color? The words of the amend- 
ment, it is truc, are prohibitory, but they 
contain a necessary implication of a positive 
immunity, or right, most valuable to the 
colored race,—thesight to exemption from 
unfriendly legislation against them distinc- 
tively as colored—exemption from legal 
discriminations, implying inferiority in civil 
society, lessening the security of their en- 
joyment of the rights which others enjoy, 
and discriminations which are steps towards 
reducing them to the condition of a sub- 
ject race.” 


Many subsequent cases have followed and 
confirmed the right of Negroes to be treated 
as equals in all jury and grand jury serv- 
ice in the states. 


4. 100 U.S, 303, 25 L.Ed. 664. 


5. Peonage: Bailey v. Alabama, 219 U.S. 
219, 31 S.Ct. 145, 55 L.Ed. 191; U.S. v. 
Reynolds, 235 U.S. 183, 35 S.Ct. 86, 59 
L.Ed. 162. 


6. Transportation: Mitchell v. We Sapuet hee 
U.S. 80, 61 S.Ct. 873, 85 L.Ed. 1201; 
Morgan y. Virginia, 328 U.S. 373, 66 S. 
Ct. 1050, 00 L.Ed. 1317; Henderson v. 
U. S., 339 U.S. 816, 70 S.Ct. $13, 94 LL 
Ed. 1302; Chance v. Lambeth, 4 Cir., 
186 F.2d 879, certiorari denied Atlantic 
Const Line R. Co. v. Chance, 341 U.S. 
941, 71 S.Ct. 1001, May 23, 1951. 


Criminals: Brown v. Mississippi, 207 U. 


7. 
8. 278, 56 S.Ct. 461, 80 L.Ed. 68; 
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The Supreme Court has stricken down 
from time to time statutes providing for 
imprisonment for violation of contracts. 
These are known as peonage cases and were 
in regard to statutes primarily aimed at 
keeping the Negro “in his place’”.5 


In the field of transportation the court 
has now, in effect declared that common 
carriers engaged in interstate travel must 
not and cannot segregate and discriminate 
against passengers by reason of their race 
or color.§ 


Frequent and repeated instances of prej- 
udice in criminal cases because of the 
brutal treatment of defendants because of 
their color have been passed upon in a 
large number of cases.? 


Discrimination by segregation of hous- 
ing facilities and attempts to control the 
same by covenants have also been out- 
lawed.8 


In the field of labor employment and 
particularly the relation of labor unions to 
the racial problem, discrimination has 
again been forbidden? 


Perhaps the most serious battle for 
equality of rights has been in the field of 
exercise of suffrage. For years, certain of 
the southern states have attempted to pre- 
vent the Negro from taking part in elec- 
tions by various devices. It is unnecessary 
to enumerate the long list of cases, but 
from time to time courts have stricken 
down all of these various devices classed 
as the “grandfather clause”, educational 
tests and white private clubs.!@ 


Chambers yv. Florida, 309 U.S. 227, 60 S. 
Ct. 472, 84 L.Ed. 716; Shepherd vy, Flor- 
ida, 341 U.S. 50, 71 S.Ct. 549. 


Housing: Buchanan vy. Warley, 245 U. 
S. 60, 3S S.Ct. 16, 62 L.Ed. 149; Shel- 
ley v. Kraemer, 334 U.S. 1, 68 S.Ct. 856, 
92 LEd. 1161. 


Labor: Steele v. Louisville & N. R. R. 
Co., 323 U.S. 192, 65 S.Ct. 226, 8) L.Ed. 
173; Tunstall v. Brotherhood of Loco- 
motive Firemen, 323 U.S. 210, 65 §.Ct. 
235, 89 L.Ed. 187. 


10. Suffrage: Guinn yv. U. S., 238 U.S. 317, 
35 S.Ct. 026, 59 LEd. 1340; Nixon y. 
Herndon, 273 U.S. 536, 47 S.Ct. 4416, 71 
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The foregoing are but a few brief ref- 
erences to some of the major landmarks in 
the fight by Negrocs for cquality, We 
now come to the more specific question, 
namely, the ficld of education. The ques- 
tion of the right of the state to practice 
segregation by race in certain educational 
facilities has only recently been tested in 
the courts. The cases of Missouri ex rel. 
Gaines v. Canada, 305 U.S. 337, 59 S.Ct. 
232, 83 L.Ed. 208 and Sipue! v. Board of 
Regents, 332 U.S. 631, 68 S.Ct. 299, 92 
L.Ed. 247, decided that Negroes were en- 
titled to the same type of legal education 
that whites were given. It was further 
decided that the equal facilities must be 
furnished without delay or as was said in 
the Sipuel case, the state must provide for 
equality of education for Negroes “as soon 
as it does for applicants of any other 
group”. But still we have not reached 
the exact question that is posed in the in- 
stant case, 


We now come to the cases that, in my 
opinion, definitely and conclusively estab- 
lish the doctrine that separation and seg- 
regation according to race is a violation 
of the Fourteenth Amendment. I, of 
course, refer to the cases of Sweatt v. 
Painter, 339 U.S. 629, 70 S.Ct. 848, 94 L. 
Ed. 1114, and McLaurin v. Oklahoma State 
Regents, 339 U.S. 637, 70 S.Ct. 851, 94 L. 
Ed, 1149. These cases have been followed 
in a number of lower court decisions so 
that there is no longer any question as to 
the rights of Negroes to enjoy all the 
rights and facilities afforded by the law 
schools of the States of Virginia, Louisi- 
ana, Delaware, North Carolina and Ken- 
tucky. So there is no longer any basis for 
a state to claim the power to separate ac- 
cording to race in graduate schools, uni- 
versitics and colleges. 

The real rock on which the defendants 
base their case is a decision of the Su- 


L.Ed, 750; Lane v, Wilson, 307 U.S. 268, 
68 S.Ct S72, St L.Ea 1281; 
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preme Court of the United States in the 
case of Plessy v. Ferguson, 163 U.S. 537, 
16 S.Ct. 1138, 41 L.Ed. 256. This case 
arose in Louisiana and was heard on ap- 
peal in 1895. The case related to the pow- 
er of the State of Louisiana to require sep- 
arate railroad cars for white and colored 
passengers and the Court sustained the 
State’s action. Much discussion has fol- 
lowed this case and the reasoning and de- 
cision has been severely criticized for many 
years. And the famous dissenting opinion 
by Mr. Justice Harlan has been quoted 
throughout the years as a true declaration 
of the meaning of the Fourteenth Amend- 
ment and of the spirit of the American 
Constitution and the American way of life. 
It has also been frequently pointed out that 
when that decision was made, practically 
all the persons of the colored or Negro 
race had cither been born slaves or were 
the children of slaves and that as yet due 
to their circumstances and surroundings 
and the condition in which they had been 
kept by their former masters, they were 
hardly looked upon as equals or as Ameri- 
can citizens, The reasoning of the pre- 
vailing opinion in the Plessy case stems 
almost completely from a decision by Chief 
Justice Shaw of Massachusetts ™, which 
decision was made many years before the 
Civil War and when, of course, the Four- 
teenth Amendment had not even been 
dreamed of. 


But these arguments are beside the point 
in the present case. And we are not called 
upon to argue or discuss the validity of 
the Plessy case. 


Let it be remembered that the Plessy 
case decided that separate railroad accom- 
modations might be required by a state in 
intra-state transportation, How similar 
attempts relating to inter-state transporta- 
tion have fared have been shown in the 
foregoing discussion and notes. It has 


78 F.Supp. 933; Brown v. Baskin, D.C, 
80 F.Supp. 1017; 4 Cir, 174 F.24 391, 
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12. See cases cited in Note 6, 


CIVIL RIGHTS 


been said and repeated here in argu- 
ment that the Supreme Court has refused 
to review the Plessy case in the Sweatt, 
McLaurin and other cases and this has 
been pointed to as proof that the Supreme 
Court retains and approves the validity of 
Plessy. It is astonishing that such an 
argument should be presented or used in 
this or any other court. The Supreme 
Court in Sweatt and McLaurin was not 
considering railroad accommodations. It 
was considering education just as we are 
considering it here and the Supreme Court 
distinctly and unequivocally held that the 
attempt to separate the races in education 
was violative of the Fourteenth Amend- 
ment of the Constitution. Of course, the 
Supreme Court did not consider overruling 
Plessy. It was not considering railroad 
matters, had no arguments in regard to it, 
had no business or concern with railroad 
accommodations and should not have even 
been asked to refer to that case since it 
had no application or business in the con- 
sideration of an educational problem before 
the court. It seems to me that we have 
already spent too much time and wasted 
efforts in attempting to show any similarity 
between traveling in a railroad coach in 
the confines of a state and furnishing edu- 
cation to the future citizens of this coun- 
try. 

The instant case which relates to lower 
school education is based upon exactly the 
same reasoning followed in the Sweatt and 
McLaurin decisions. In the Sweatt case, it 
was clearly recognized that a law school 
for Negro students had been established 
and that the Texas courts had found that 
the privileges, advantages and opportuni- 
ties offered were substantially equivalent to 
those offered to white students at the Uni- 
versity of Texas. Apparently, the Negro 
school was adequately housed, staffed and 
offered full and complete Icgal education, 
but the Supreme Court clearly recognized 
that education does not alone consist of 
fine buildings, class room furniture and 
appliances but that included in education 
must be all the intangibles that come into 
play in preparing one for meeting life. As 
was so well said by the Court: “* * * 

98 F.Supp.—35 
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Few students and no one who has practiced 
law would choose to study in an academic 
vacuum, removed from the interplay of 
ideas and the exchange of views with 
which the law is concerned.” [339 U.S. 629, 
70 S.Ct. 850.] And the Court quotes with 
approval from its opinion in Shelley v. 
Kramer, supra: “* * * Equal protec- 
tion of the laws is not achieved through 
indiscriminate imposition of inequalities.” 
The Court further points out that this 
right to a proper and equal education is a 
personal one and that an individual is en- 
titled to the equal protection of the laws. 
And in closing, the Court, referring to cer- 
tain cases cited, says: “In accordance with 
these cases, petitioner may claim his full 
constitutional right: legal education equiv- 
alent to that offered by the State to stu- 
dents of other races. Such education is not 
available to him in a separate law school 
as offered by the State.” 


In the companion case of McLaurin v. 
Oklahoma State Regents, McLaurin was a 
student who was allowed to attend the 
same classes, hear the same lectures, stand 
the same examinations and eat in the same 
cafeteria; but he sat in a marked off place 
and had a separate table assigned to him 
in the library and another one in the cafe- 
teria. It was said with truth that these 
facilities were just as good as those afford- 
ed to white students. But the Supreme 
Court says that even though this be so: 


“These restrictions were obviously im- 
posed in order to comply, as nearly as could 
be, with the statutory requirements of Ok- 
lahoma. But they signify that the State, in 
administering the facilities it affords for 
professional and graduate study, scts Mc- 
Laurin apart from the other students. The 
result is that appellant is handicapped in 
his pursuit of effective graduate instruc- 
tion. Such restrictions impair and inhibit 
his ability to study, to engage in discus- 
sions and exchange views with other stu- 
dents, and, in general, to learn his pro- 
fession. 

“Our society.grows increasingly complex, 
and our need for trained leaders increases 
correspondingly. Appellant’s case tepre- 
sents, perhaps, the epitome of that need, 
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for he is attempting to obtain an advanced 
degree in education, to become, by defini- 
tion, a leader and trainer of others. Those 
who will come under his guidance and in- 
fluence must be directly affected by the 
education he receives. Their own educa- 
tion and development will necessarily suf- 
fer to the extent that his training is un- 
equal to that of his classmates. State- 
imposed restrictions which produce such 
inequalities cannot be sustained.” [339 U. 
S. 637, 70 S.Ct. 853.] 


The recent case of McKissick v. Char- 
michacl, 4 Cir., 187 F.2d 949, 953, wherein 
the question of admission to the law school 
of the University of North Carolina was 
decided follows and amplifics the reason- 
ing of the Sweatt and McLaurin cases. 
In the McKissick case, officials of the 
State of North Carolina took the position 
that they had adopted a fixed and continu- 
ed purpose to establish and build up sep- 
arate schools for equality in education 
and pointed with pride to the large ad- 
vanees that they had made. They showed 
many actual physical accomplishments and 
the establishment of a school which they 
claimed was an cqual in many respects 
and superior in some respects to the school 
maintained for white students. The Court 
of Appeals for the 4th Circuit in this case, 
speaking through Judge Soper, meets this 
issue without fear or evasion and says: 
“These circumstances are worthy of con- 
sideration by any one who is responsible 
for the solution of a difficult racial prob- 
lem; but they do not meet the complain- 
ants’ case or overcome the deficiencies 
which it discloses. Indeed the defense 
secks in part to avoid the charge of in- 
equality by the paternal suggestion that 
it would be beneficial to the colored race 
in North Carolina as a whole, and to the 
individual plaintiffs in particular, if they 
would cooperate in promoting the policy 
adopted by the State rather than seck the 
best legal education which the State pro- 
vides. The duty of the federal courts, 
however, is clear. We must give first 
place to the rights of the individual citi- 
zen, and when and where he secks only 
equality of treatment before the law, his 
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suit must prevail. It is for him to decide 
in which direction his advantage lies.” 

In the instant case, the plaintiffs produced 
a large number of witnesses. It is signi- 
ficant that the defendants brought but two. 
These last two were not trained educa- 
tors. One was an official of the Clarendon 
schools who said that the school system 
needed improvement and that the school 
officials were hopeful and expectant of ob- 
taining money from State funds to im- 
prove all facilities, The other witness, 
significantly named Crow, has been re- 
cently employed by a commission just es- 
tablished which, it is proposed, will su- 
pervise educational facilities in the State 
and will handle monies if, as and when the 
same are received sometime in the future. 
Mr. Crow did not testify as an expert on 
education although he stated flatly that 
he believed in separation of the races and 
that he heard a number of other people 
say so, including some Negroes, but he 
was unable to mention any of their names. 
Mr. Crow explained what was likely and 
liable to happen under the 1951 State Ed- 
ucational Act to which frequent reference 
was made in argument on behalf of the 
defense. 


lt appears that the Governor of this 
state called upon the legislature to take 
action in regard to the dearth of education- 
al facilities in South Carolina pointing out 
the low depth to which the state had sunk. 
As a result, an act of the legislature was 
adopted (this is a part of the General Ap- 
propriations Act adopted at the recent 
session of the legislature and referred to 
as the 1951 School Act). This Act pro- 
vides for the appointment of a commis- 
sion which is to generally supervise educa- 
tional facilities and imposes sales taxes in 
order to raise money for educational pur- 
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to receive monics and it is also provided, 
that from the taxes there are to be allo- 
cated funds to the various schools based 
upon the enrollment of pupils. Nowhcre 
is it specifically provided that there shall 
be equality of treatment as between whites 
and Negroes in the school system. It is 
openly and frankly admitted by all parties 
that the present facilities are hopclessly 
disproportional and no one knows how 
much moncy would be required to bring 
the colored school system up to a parity 
with the white school system. The estim- 
ates as to the cost merely of equalization 
of physical facilities run anywhere from 
forty to eighty million dollars. Thus, the 
position of the defendants is that the rights 
applied for by the plaintiffs are to be de- 
nied now because the State of South Caro- 
lina intends (as evidenced by a general 
appropriations bill enacted by the legisla- 
ture and a speech made by its Governor) 
to issue bonds, impose taxes, raise money 
and to do something about the inadequate 
schools in the future. There is no guar- 
antee or assurance as to when the moncy 
will be available. As yet, no bonds have 
been printed or sold. No money is in the 
treasury. No plans have been drawn for 
school buildings or order issued for ma- 
terials. No allocation has been made to 
the Clarendon school district or any other 
school districts and not even application 
blanks have, as yet, been printed. But ac- 
cording to Mr. Crow, the Clarendon au- 
thorities have requested him to send them 
blanks for this purpose if, as and when they 
come into being. Can we seriously con- 
sider this a bona-fide attempt to provide 
equal facilities for our school children? 


On the other hand, the plaintiffs brought 
many witnesses, some of them of nation- 
al reputation in various educational fields. 
It is unnecessary for me to review or 
analyze their testimony. But they who 
had made studics of cducation and its ef- 
fect upon children, starting with the low- 
est grades and studying them up through 
and into high school, unequivocally testi- 
fied that aside from inequality in housing 
appliances and equipment, the mere fact 
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of segregation, itself, had a delcterious 
and warping effect upon the minds of ° 
children, These witnesses testified as to 
their study and researches and their ac- 
tual tests with children of varying ages 
and they showed that the humiliation and 
disgrace of being set aside and segregat- 
ed as unfit to associate with others of 
different color had an evil and ineradica- 
ble effect upon the mental processes of 
our young which would remain with them 
and deform their view on life until and 
throughout their maturity. This applics 
to white as well as Negro children. These 
witnesses testified from actual study and 
tests in various parts of the country, in- 
cluding tests in the actual Clarendon School 
district under consideration. They show- 
ed beyond a doubt that the evils of segre- 
gation and color prejudice come from ear- 
ly training. And from their testimony as 
well as from common experience and 
knowledge and from our own reasoning. 
we must unavoidably come to the conclu- 
sion that racial prejudice is something 
that is acquired and that that acquiring is 
in early childhood. When do we get our 
first ideas of religion, nationality and the 
other basic ideologies? The vast number 
of individuals follow religious and politi- 
cal groups because of their childhood train- 
ing. And it is difficult and nearly impos- 
sible to change and eradicate these early 
prejudices, however strong may be the 
appeal to reason. There is absolutely no 
reasonable explanation for racial preju- 
dice. It is all caused by unreasoning emo- 
tional reactions and these are gained in 
early childhood, Let the little child’s mind 
be poisoned by prejudice of this kind and 
it is practically impossible to ever remove 
these impressions however many years he 
may have of teaching by philosophers, re- 
ligious leaders or patriotic citizens. If 
segregation is wrong then the place to stop 
it is in the first grade and not in graduate 
colleges. 


From their testimony, it was clearly 
apparent, as.it should be to any thought- 
ful person, irrespective of having such ex- 
pert testimony, that segregation in educa- 
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tion can never produce equality and that 
it is an evil that must be eradicated. This 
case presents the matter clearly for ad- 
judication and I am of the opinion that 
all of the legal guideposts, expert testi- 
mony, common sense and reason point un- 
erringly to the conclusion that the system 
of segregation in education adopted and 
practiced in the State of South Carolina 
must go and must go now. 


Segregation is per se imcquality, 


As heretofore shown, the courts of this 
land have stricken down discrimination in 
higher education and have declared un- 
¢equivocally that segregation is not equal- 
ity. But these decisions have pruned away 
only the noxious fruits. Here in this case, 
we are asked to strike its very root. Or 
tather, to change the metaphor, we are 
asked to strike at the cause of infection 
and not merely at the symptoms of disease. 
And if the courts of this land are to ren- 
der justice under the laws without fear 
or favor, justice for all men and all kinds 
of men, the time to do it is now and the 
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place is in the elementary schools where 
our future citizens learn their first lesson 
to respect the dignity of the individual in 
a democracy. 


To me the situation is clear and impor- 
tant, particularly at this time when our 
national leaders are called upon to show 
to the world that our democracy means 
what it says and that it is a true demo- 
cracy and there is no under-cover suppres- 
sion of the rights of any of our citizens 
because of the pigmentation of their skins. 
And I had hoped that this Court would 
take this view of the situation and make 
a clear cut declaration that the State of 
South Carolina should follow the intend- 
ment and meaning of the Constitution of 
the United States and that it shall not 
abridge the privileges accorded to or de- 
ny equal protection of its laws to any of 
its citizens, But since the majority of this 
Court feel otherwise, and since I cannot 
concur with them or join in the proposed 
decree, this opinion is filed as a dissent. 
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OUR COMMUNITY: 
SEVEN CRITICAL PROBLEMS FACING US 


By FRANCIS A. KORNEGAY 
Executive Director 
Detroit Urban League 


Life without struggle is life loaded with stagnation. 
This refers to peoples all over the world. The freedoms 
that mankind have earned were born in the eternal furnace 
of struggle. Moreover, that freedom is permanent or static 
is deception of the first magnitude. Because growth is con- 
tinuous — so is freedom. ‘The way to preserve freedom 
is to live it.”1 Gains made today may be stumbling blocks 
tomorrow. Inherent in freedom is the freedom of choice 
— the right to succeed and its attending right to fail; the 
right to do and the right not to do; the right to live and 
the right to die. It is the goal of society that mankind will 
always choose to do that which is right, honest, and just. 
But then Thomas Jefferson, in his immortal words embedded 
in the Declaration of Independence, so ably put it — ‘“‘We 
hold these truths to be self-evident, that all men are created 
equal; that they are endowed by their Creator with certain 
inalienable rights, that among these are life, liberty, and 
the pursuit of happiness, and to secure these rights, govern- 
ments are instituted_among men deriving their just power 
from the consent of the governed.’ May I quote again, 
“The ‘Negro Problem’ is the most conspicuous area for dra- 
matic new advance.’’2 


It is about these rights that I share with you some of 
my concerns and projections. It is because of the denial of 
these rights to some American citizens, although more than 
186 years have passed since the utterance of these pro- 
nouncements, that I list for you Seven Critical Problems 
facing us: 


(The way in which the problems are discussed, today, 
in no way indicates their severity.) 


PROBLEM 3 MIGRATION WILL REMAIN 


“The migration of people is not peculiar to Negroes. 
However, due to unbearable economic pressures, and ma- 


1Goals For Americans, p. 1; Prentice-Hall, Inc., 1960. 
2Ibid., p. 42. 
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lignant social forces in. southern states, the movement of 
Negroes across state lines is higher than that any other 
racial group.”3 During the last decade, the south lost 
1,445,000 Negroes who settled in the Northeast, North Central 
Region and in the West. According to the 1960 census figures, 
there were 300,506 Negroes in Detroit in 1950, but in 1960, 
there were 482,223, an increase of 181,717, or 29.9%. A few 
questions will show the type of problems that migration 
brings to any city: What types of skills do migrant Negroes 
bring? Do they possess the kind of skills, such as possessed 
by electricians, plumbers, engineers, technicians, profes- 
sionally trained, etc., in which there are shortages? Or, 
do they come as unskilled workers — adding to already too 
large unemployed labor force of unskilled workers? Do 
these migrants come with sufficient savings so that they can 
immediatedly purchase homes’? Or, do they come under- 
educated, thus causing a dilution of existing education pro- 
grams? These are real problems. Yet, freedom of move- 
ment is a constitutional grant and right. 


“The adjustment to community life in a strange place 
is not easy for migrants. These people need help, under- 
standing, and guidance as they are exposed, in every way, 
to a new environment which is culturally and industrially 
different from whence they have come. The migration 
of any people is a cultural crisis, a cultural explosion — 
thrust upon metropolitan cities — without the community 
climate or recources ready to effectuate a smooth and or- 
derly transition. Migration is a process of passing through 
the crisis of rebirth.’ 


It is said that some migrants possess skills needed for 
the labor market. In such cases — if hiring is done on the 
basis of merit and fairness — such talents can be quickly 
utilized, and the community resources greatly enhanced. 
Moreover, Detroit must plan training programs whereby 
in-migrants can develop their talents into marketable skills. 
Here, again, public and private planning groups must realize 
and recognize that at the roots of the economic adjustment 
of the migrants is racial discrimination in employment. 
Public and private agencies must re-evaluate and re-access 
the problem of migration. We must get under one umbrella, 
all of the community resources at the port of entrance, so 
that these newcomers will not be allowed to drift, and add 
to our current social-ills. 


3Un-Met Social Problems (Editorial by Francis A. Korne- 
gay, Michigan Chronicle, January 25, 1961). 
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PROBLEM (2) EMPLOYMENT AND 
UNDER-EMPLOYMENT 


‘Denial of employment because of the color of a person’s 


skin, his faith, or his ancestry, is a wrong of manifold di- 
mensions.’’5 


To secure a job, a position whereby one can adequately 
use his skills, talents, and training, not only brings economic 
returns but a pride, a joy, and self-realization. The end 
result, when these conditions are met, is a rich, growing 
and maturing community. But sadly, this is not the case 
in Detroit, there are hundreds of firms that do not employ 
Negroes at all. There are other firms that hire them in 
the usual way — janitors. Yet there are many large firms 
that hire people by the thousands, but have only a few 
Negroes in clerical jobs and fail to hire Negroes at all in 
semi and professional classifications. These firms advertise 
for workers, but despite our F.E.P. law, no serious effort, 
to date, has been effected to break their unfair employment 
practices. However, the community should recognize those 
firms and institutions that hire on the basis of merit. There 
are such firms here in Detroit, and their employment force 
is an example of Democracy in Action. Negroes have been 
given dignified jobs and their performance is as high as 
any other workers. ‘‘Employers and unions are still quite 
conservative, if not reluctant, to consider promoting Negroes 
to positions requiring supervision of white workers.’’* 


Mention must be made that there are many unions 
which maintain classifications that have not as yet used 
Negro workers. Do we find Negro waiters and waitresses 
working in our hotels? Do we find Negroes accepted in all 
of our apprenticeable trades? Do we find Negro men 
driving soft drink trucks, milk wagons, bread trucks, beer 
trucks, etc.? The answer is ‘No’ — Negroes must apply 
for every job any place where vacancies exist for which they 
have the qualifications. 


“That Congress amend the Labor-Management and Dis- 
closure Act of 1959 to include Title I thereof, a provision 
that no labor organization shall refuse membership to segre- 
gate or expel any person because of race, color, religion, or 


4Some Concerns and Program Projections (Francis A. Korne- 
gay at Detroit Urban League Board Meeting, October 
13, 1960). 

5Employment, p. 1, 1961, U.S. Commission on Civil Rights 
Report, 


457 


458 CIVIL RIGHTS COMMISSION 


national origin.’6 Anyone denied employment based on 
race, color, etc., should present his or her case to the Fair 
Employment Practices Commission in the Cadillac Square 
Building and, most importantly, there must be a complete 
follow through. SOME FACTS — 


(a) 60% of the unemployed are Negroes or 46,800; 

(b) G.N.P. (Gross National Product) equals 550 billion 
— Negroes should enjoy 55 billion — all things 
being equal — 

(1) Discrimination in Employment — practiced 
against Negroes — robs the Negro of $16 billion 
annually. 55% of what number $20 billion 
equals what? It equals $36 billion: Negro an- 
nual income is only $20 billion; 

(c) Entry into white-collar positions does not provide, 
as yet, an opportunity for Negroes to move up into 
supervisory positions — which is directly related 
to increased income. Example: Few Negroes in 
industry pass the $10,000 income level — far too 
few. Only “6,710 Negro families make $10,000 and 
over — 6.1%";7 


(d) Lack of apprentice training for Negro youth. Less 
than 2% of those trained are Negroes and 75% of 
the 2% is relegated to the trowel trade — brick- 
laying, masonry, and plastering: 

(e) No discrimination in Government Contract is a won- 
derful tool to break employment barriers — but it 
must be made to work. It must have enforcement 
powers. And citizens must bring this to pass — 
(1) President's Committee on Equal Opportunity 

— of which Hobart Taylor, Jr. is Executive Vice 
Chairman — must step up its efforts. Plan for 
Progress is all right — but I would rather say 
Make Progress, we already have too many 
plans. 


Employers want from a top secretary to top engineer. 
But what about the hundreds of classifications in between? 
We have people today ready to fill these jobs. Last sum- 
mer some firms hired high school graduates $73.10 weekly, 
but refused to hire Negro high school graduates. 


‘Employment, p. 164, U.S. Commission on Civil Rights Re- 
port, 1961. 

“Profile of Critical Social and Economic Problems Facing 
Negroes in Detroit, p. 3 (February, 1961) Ernest L. 
Brown, Jr., Detroit Urban League. 
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PROBLEM «) HOUSING AND URBAN RENEWAL 


“Housing ... seems to be the one commodity in the 
American market that is not freely available on equal terms 
to everyone who can afford to pay.”8 The most difficult 
road-block which keeps our cities segregated is housing. 
Segregated housing does not just happen, it is designed. 
‘““We shape our buildings and then our buildings shape us.’’9 
It is the most serious threat to the future of American com- 
munities. Open occupancy should be public policy backed 
by the best social and physical planning obtainable. The 
urban renewal and slum clearance programs should lead 
the way in bringing about decent and fair standards in 
housing. However, safeguards must be built in by the way 
of nondiscrimination provisions in both the re-location and 
building programs — protecting the rights of people in the 
best attainable fashion in unit selection and placement. 
There is a need for fair housing legislation. An open housing 
market will give Negroes the privilege to buy, build, and 
rent in every direction of the city or suburbia. There is 
no other way. The solution of the housing containment 
will, in a long measure, improve integration in education 
as well as the quality of education. Neighborhoods will 
become vigorous and strong. The results of this kind of 
programming will strengthen the inherent concepts of 
citizenship rights, their responsibilities and their obligations. 

SOME FACTS 

(a) Negroes are hemmed in by geographical boundaries; 

(b) Negroes are not able to purchase new and beautiful 

housing in suburbia; 

(c) Negroes cannot build because they cannot find land; 


(d) Negroes must rent absentee owned properties often 
runned down and at excessive high rents; 


(e) Urban renewal has- worked a serious disadvantage 
to the Negro businessman as well as to the Negro 
family. Relocation of Negroes is not carried out on 
an even dispersal. Urban renewal should provide 
and produce smooth and adequate transition from 
the old to the new; 

(f) One out of every six Negro dwellings is substandard 
as compared to one out of every 32 white dwellings; 

7Research Division, Commission on Community Relations, 

p. 10, (June, 1962). 

8Housing, p. 1, 1961 U.S. Commission on Civil Rights Report. 
9Winston Churchill (From one of his speeches on Housing). 
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(g) 38% of all Negro families own their homes as com- 
pared to 66% of all white families: 


PROBLEM Qpravar EDUCATIONAL OPPORTUNITY 


“Educational Opportunity must be Equal for All!"!° 


Because the family is our best cultural carrier, the place 
where the child learns and forms ideas about his environ- 
ment, the place where he will develop and grow, we must 
free these children of their inner horrors of “not belonging” 
and “not being wanted”. To do this, our schools must adopt 
equality of opportunity for every child in the areas of: 
pupil assignment, curriculum development, adequate equip- 
ment, and teacher assignment. This philosophy must ori- 
ginate at the board level, be executed at the administrative 
level, administered at the local school level, included in 
every phase of the school’s program, and when this is done, 
it will overflow into the community — enhancing our school- 
community relationships. The school system must point 
the way — rather than directed from without. Citizens 
must understand their obligations, duties, and responsibili- 
ties to every child: that desire and drive of children to 
realize their full potentials. Again, all must contribute his 
full share to this ongoing process of educational enrichment. 


SOME FACTS 

(a) The recent committee appointed by the Board of 
Education, which studied this problem in many 
aspects for two years, reported that there are many 
glaring inequities in our Detroit schools especially 
in the Center District which affect seriously the 
education of Negroes; 

(b) The lack of top quality education poorly prepares 
the Negro student and makes his competition for 
jobs and higher educational attainment almost im- 
possible; 

(c) Loss of the tax dollar will affect the quality of edu- 
cation too soon; 

(d) Sehool Drop-Outs 
(1) What is the drop-out rate in two of Detroit's 

high schools? Central — 1961-1962 — 238 
drop-outs. 2372 average school census (per- 
centage for Central High was 10.3): Osborn — 
drop-outs — 63. School census 1750 (perentage 
for Osborn High was 3.7). 


10Equal Educational Opportunity, p. 5, Detroit Board of 
Education (March, 1962). 
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(2) Little incentive for Negro youth to stay in 
school — receive little help from homes, neigh- 
borhood environment, and their community life 
fails to motivate them for higher education. 


PROBLEM 8 HOSPITAL AND MEDICAL SERVICES 


Nothing is dearer to a person than good health. It 
should be obtained at all costs. There should be no barriers 
that prevent people from enjoying good health. Community 
practices that lead to the fulfillment of adequate health 
facilities for all citizens are unequal and unfair in many 
respects. These practices are responsible, to some degree, for 
a higher mortality rate among Negroes as compared to 
whites. ‘In short, the access or lack of access to hospitals 
having adequate facilities reflect — favorably or unfavor- 
ably — upon the life span in every American community.” 11 
There is urgent need for all Detroit hospitals to accept their 
share of Negro interns, residencies, and Negro doctors on 
all staffs. Further, hospitals which retain their own nursing 
schools should make a positive and serious effort to recruit 
Negro girls in the same way and to the same degree as it 
does other young ladies. Without doubt, all nursing schools 
should accept all applicants who meet entrance require- 
ments. 


Patients should be assigned to wards, semi-wards, and 
private rooms without regard to race, color, creed, or na- 
tional origin. 


Another important area of hospital administration is the 
procurement of well trained personnel. In this respect, fair 
employment practices in hiring and upgrading should be 
the daily routine — rather than the exception. 


Lastly, qualified Negroes should be selected to serve 
on hospital boards, councils, and committees. To assist in 
bringing this to pass is Urban League work. 

The life span for Negroes is seven years less than that 
of whites. There is direct relationship of income to food, 
to housing, to health, etc. 


11A Study of Equal Opportunity in Eleven Detroit Area 
Voluntary Hospitals: Fourteen years later 1948 - 1962 
(Community Services Department, Detroit Urban 
League, October, 1962) ... George Henderson, p. 2. 
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PROBLEM 6) SOCIAL DISORGANIZATION 


There is an imperative need not only to take a micro- 
scopic look at family disorganization, but to get at the roots 
of the causes and to unearth facts — as bare as they exist — 
completely free of any exaggeration or distortion. The 
strengthening of family life must have the attention of our 
total community resources. “Community and Government 
are invention of man and cannot wittingly or unwittingly, 
escape involvement in responsibility for the emprovement 
of the human condition.”!2 


Man is simply out of tune with his environment. Al- 
though crime is as old as time, its visitation upon a com- 
munity has no respect for race, age, sex, affluence, or geo- 
graphy. Its abatement or its increase will depend on the 
degree to which the total community is willing to assure 
equality of opportunities in housing, employment, education, 
distribution of welfare, and equality of treatment by law 
enforcement officers. These problems of social disorganiza- 
tion attack first, our most basic unit of society — the Family. 
The disadvantaged family in our society, and that number 
is ever increasing, needs help, and needs it badly if Detroit 
is to maintain good posture and create the kind of image 
that will make the Detroit community one — and thus dy- 
namic. 


Broken homes and their many social currents — carry 
our Negro youth too fast into the ocean of juvenile de- 
linquency. These currents must be checked. They must 
be redirected into the sea of calm, self-respect, self-image, 
security, and of worth. 


SOME FACTS — 


(a) More Negro women than white become breadwin- 
ners because of necessity — rather than home- 
makers. One out of four Negro women with pre- 
school children is at work; 


(‘b) The rate of separation for Negro women is six 
times greater than that of whites. “Hence 80.1% 
of persons on relief are Negroes.""13 


12Goals for Americans, p. 263, Prentice-Hall, Inc. 1960. 
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PROBLEM 7) LEADERSHIP AND COMMUNICATION 


From Ralph McGill’s column — Detroit News (October 


15, 1962), a businessman from Vicksburg, Mississippi writes 
as follows: 


“I agree completely that Mississippi’s present dilemma 
is largely due to lack of leadership.”14 It is recommended 
that you read the article. The excellent series on “Negro 
Leadership in Detroit” written by William C. Matney of 
the Detroit News state serious facts that should point the 
way to a more cohesive togetherness. ‘Negro leadership 
in Detroit seems in perpetual flux.’’15 


I believe in the indestructibility of matter, and there- 
fore the continuity of life. It should then follow as the night 
the day that those of us in leadership positions have a deep 
responsibility and serious obligation to provide leadership 
activities and wholesome outlets for our children. Nothing 
just happens. Things are planned. We, I mean adults, and 
leadership agencies, both professional and volunteer, both 
church and service — must carry on leadership clinics and 
other planned programs to capture the talents of our young 
people. 

There is a serious need to develop two-way communica- 
tion outlets between all leadership. But most importantly, 
this leadership must generate a climate of trust, respect, 
acceptance, and full support. It is out of this needed and 
great reservoir of leadership that our community efforts — 
when crucial and critical problems arise — can be directed 
and from which positive forces can be marshalled. 


There is another side of this coin, and it is so very 
important. The metropolitan press, and all news media 
should and must report what is happening to Negroes on 
a day-by-day basis, and not treat news about Negroes as 
“of special interest.” There is enough happening in the 
so-called “Negro Community” to make daily news. I check 
the Women’s Section, the Social Section, the Fraternal Sec- 
tion, the Church Section, the Health Section, the Business 


13Welfare-Detroit (Department of Public Welfare, 1961 An- 
nual Report — Table page 12, Race and Citizenship). 

14Ralph McGill’s Column, Detroit News, p. 16B (October 15, 
1962). 

15“Detroit Negro Leadership’ — Article III, p. 1, Detroit 
News (October 16, 1962 jssye), by William C. Matney. 
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and Financial Section — yes — even the Obituary Section 
of Sunday dailies and find them woefully void of news about 
Negroes who comprise 29.9% or 30% of our population. 
There is one question with one word: “Why?” When are 
we going to change to a more representative way of re- 
porting the news about Negroes in our dailies? When this 
happens, and I believe it will, we will improve the image 
of Detroit's Negro faster than anything else. This is sorely 
needed if good will, genuine understanding, and better race 
relations are to grow to full maturity. 


That we may have life, liberty, and the pursuit of hap- 
piness is truly our aim, our goal, and our hope. But that 
God will give us strong, courageous, secure, fearless, and 
able men in times like these, is my constant prayer. May 
I put it this way — We need men who will think right and 
straight; say it to the point and on time, and do the job with 
deliberate speed. 


To bring about Equality of Opportunity for every Amer- 
ican is our duty. We must help with all our hearts, and with 
all of our human resources. 


By: FRANCIS A. KORNEGAY 
Executive Director 
Detroit Urban League 


208 Mack Avenue 
Detroit 1, Michigan 
832-4600 
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Wash. Post - 5/28/63 ~ 


Civil Rights Pilot © : 


It is a testimonial to the forthrightness and % 


efficacy with which the Civil Rights Commission ° 


ae 


has carried forward its different mission that there |; 


are those on Capitol Hill who would like to de-— 
* molish it. They would also, for the most part, like — 
to demolish civil rights. The Commission has , 


operated in this area as an indefatigable jogger of 


the national conscience and as a trail blazer for 
those who would completely eradicate from Amer- : 
* ican life every form of discrimination based upon © 
- Tace or ancestry. 
‘ The Commission’s lease on life comes to an end 
on September 30. It has been a short lease be-«; 
- cause Congress has been unwilling to grant it = 
extensions for more than two years at a time’ 


. since it was established in 1957. President Ken- 
~ nedy has now asked for an extension of at least 
. four years. It is perfectly plain that the Com- 


mission will be needed for a great deal longer 
than this; it ought to be given permanent status 


_ \ to help it hold a staff together and do its work - 
. efficiently. 


Under extremely tough-minded and realistic ™ 


Commissioners and a staff director, Berl Bern- 


hard, of exceptional drive and devotion, the Civil - 
Rights Commission has won the confidence of ° 
_ Negro leaders and has rendered invaluable public 
- service in exposing the inequities to which Ne- 


groes are subjected. It has a vital job to perform 
in coordinating the civil rights efforts of all or- 


- ganizations, public and private, Federal and local, 


agency lies ahead of it. 


- 


| and in focusing attention on dangerous trouble | 
- spots. The most important work of this valuable : 
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Page 8, Sec. A 


As expected, the U. S. Civil Rights 
Commission's April suggestion that Presi- 
dent Kennedy consider withholding fed- 
eral funds from Mississippi is being 
turned, in a Senate subeommittee hear- 
ing, against the Commission’s very life. 
The commission, established by the 
Civil Rights Act of 1957, expires this 
fall. Hearings on a bill to prolong its 
life four years (S-1117) opened this week 
in Senator Ervin'’s subcommittee of the 
Senate Judiciary Committee. Thus a 
North Carolina senator is a leading 
player in the drama. 

The first day’s hearings witnessed an 
exchange between Senator Ervin, who 
called the commission's, April proposal 
“so unwise that it is almost beyond com- 
prehension,” and Senator Philip Hart of 
Michigan, who heartily approved of eco- 
nomic penalties for Mississippi. 

Senator Ervin would abolish the com- 
mission; Senator Hart would savor its 
every whim, however misguided. We 
think both positions are extreme and 
mistaken. 

Senator Ervin is certainly correct in 
saying that the Civil Rights Commission 
blundered when it sought economic re- 
prisals for Mississippi. But it does not 
follow that a single lapse of decorum is 
any reason for abolishing what the 
senator calis “a life already too long.” 
Senator Ervin, indeed, knows that all 
government agencies blunder occasional- 
ly; he knows, also, that the punishment 
should fit the crime. And we hope he 
realizes that abolition of the commission 
is not a fitting punishment. 

After all, it is not as if the Civil Rights 
Commission could penalize a stubborn 
state on its own motion. It has the 
power of recommendation and report 
sione; and the Mississippi recommenda- 
tion, as a matter of fact, got very short 
shrift from both Mr. Kennedy and the 
Justice Department 
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GREENSBORO DAILY NEWS 
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C. O. JEFFRESS, President 


THURSDAY, MAY 23, 1983 bs 
Prolong The Civil Rights Commission 


Mercy, senatorial executioners, 


Against April's windmill-tipping blun- 
der, which was politically, economically 
and morally unthinkable, one must ~ 
balance the service the commission 
renders through its state advisory com- 
mittees. These committees have con- { 
scientiously laid bare the failures of the | 
laws to protect citizens equally. 

Notable in this respect is the work of * 
the North Carolina advisory group un- | 
der Greensboro's McNeill Smith, which 
the assistant U. S. attorney general ree | 
cently designated the best in any of the 
50 states. : 

In North Carolina, of all places, the 
Civil Rights Commission cannot be 
thought of as a loathesome abstraction, 
warking at great distance from local af- - 
fairs. It should be seen merely as the 
national publicity agent of a network of 
intensely local bodies, which in turn 
work to reveal areas in which “equal — 
protection of the laws” can be improved 
in and by the states themselves, It might” 
be called, with no great stretch of the | 
imagination, the best friend states’ 
rights have. For it is showing those states 
which are open-minded enough to listen 
where they can themselves improve 
their administration of laws. 

If Senator Ervin and other Southern. 
ers in the Senate seize at straws to try 
to kill off the Civil Rights Commission, 
it will be a sad end to a good story. The t 
good story is that states like North Caros « 
lina can and will take mature and search« 
ing looks at their own shortcomings in 
justice, and throw remedial light on 
those shortcomings. 

To tear down this apparatus when its 
work has barely begun will be a short- 
sighted confession that North Carolina 
(and the other Southern states) can’t ) 
stand the glare. We don’t know about 
Mississippi and Alabama; but we do 
know this is not true of North Carolina, 
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N. Y¥. Times = 5/27/63 
Civil Rights Commission 


' The Civil Rights Commission has served as 

“a national civil rights clearing house providing’ , 

" information, advice and technical assistance to, ‘ 

i} any requesting agency, private or public.”’ The< 
' definition of its task is President Kennedy’s. 

For more than five years the commission has 

© fulfilled its statutory mandate: investigating - 

* deprivations of ‘voting rights and denials of.: 

- equal protection of the laws in education, em-, 

- ployment, housing and the administration of « 

,, Justice. Now the Administration asks that the 

~ commission’s life be extended four years. We. 

‘* agree with some Republicans who would make < 
it a permanent agency. 

' The Civil Rights Commission deserves a sep- « 
arate, and at least equal, standing in the Federal . 
Government with the Civil Rights Division of 4 
. the Justice Department. One is engaged in major ; 
and continuing studies with valid powers of in- ! 
‘ vestigation and persuasion; the other is charged 
-with enforcement of the law. Both: can and . 
_ should work hand-in-hand to carry out the de- 

cisions of the courts. Both are essential in the :; 
bi struggles—moral and legal-—that still lie mised 
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